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WHEN AND WHY SHOULD EMPLOYERS
USE SEVERANCE AGREEMENTS
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EEO C S crutiny ofBroadW aiversin
S ettlem entAgreem ents

•EEO C hasbeenattackingem ployeragreem ents
containingw aiversand releases.

•EEO C hasbeen filing m ore law suitsagainst
em ployersbased on the alleged illegality of
theiragreem entsw ithem ployees.
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EEO C S crutiny ofBroadW aiversin
S ettlem entAgreem ents,cont’d

•1997: EEO C stated that em ploym ent agreem ents
thatattem pttoinhibitparticipationw iththeEEO C
violate anti-retaliation provisionsofstatutesthe
EEO C enforces.
 T he S ixth Circuit Court of Appeals rejected this

argum ent that an agreem ent containing an
im perm issible“ charge-filingban” w asretaliatory,and
instead found that,w hile the provisionsm ight have
been unenforceable,it did not constitute unlaw ful
retaliation.
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EEO C S crutiny ofBroadW aiversin
S ettlem entAgreem ents,cont’d

•2009: EEO C seem ingly softened itsposition by telling
em ployees that provisions in severance agreem ents
prohibiting filing acharge orparticipating in an EEO C
investigation are “ invalid and unenforceable” rather
thanunlaw ful.

•2013-2016: In itsS trategicEnforcem ent P lan for2013-
2016,EEO C illustrated arenew ed interestin w aiverand
release agreem ents. T he P lan set forth a goal of
preserving em ployees’ accessto the legalsystem ,in
part,by targeting overly broad w aiversor settlem ent
provisionsthat prohibit filing chargesw ith EEO C or
providinginform ationtoassistinanEEO C investigation.
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EEO C S crutiny ofBroadW aiversin
S ettlem entAgreem ents,cont’d

•Today: EEO C is again contending that
agreem entspurportedly infringing on the right
tofileachargearenotonly unenforceable,but
arealsounlaw ful.
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EEO C S crutiny ofBroadW aiversin
S ettlem entAgreem ents,cont’d

•In recent law suits,EEO C hastaken issue w ith a
variety oflanguage/provisionsin the agreem ents,
including:

 R eleasesw ith broad language attem pting to
releaseanem ployee’sability tofileacharge;

 Barring em ployeesfrom assisting othersin
bringingclaim sagainsttheem ployer;

 O bligating em ployeesto assist the em ployer
w ithaninvestigationorlaw suit;
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EEO C S crutiny ofBroadW aiversin
S ettlem entAgreem ents,cont’d

 N on-disparagem ent clauses that purportedly
prevent the em ployee from m aking negative
statem entsabouttheem ployertotheCom m ission;

 Confidentiality provisionsthatprohibitdisclosureof
such inform ation as w ages, benefits, personnel
inform ation and the skills,abilities,and dutiesof
em ployees;and

 R equiring an em ployee to pay the em ployer’s
attorneys’ feesforbreachingtheagreem ent.
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EEO C S crutiny ofBroadW aiversin
S ettlem entAgreem ents,cont’d

• N eed to Evaluate ADEA w aiverconsidering totality ofcircum stances. In a
June 2016 District Court case (R om ero v. Allstate) the court em phasized
that there isno one factorthat w illensure that an agreem ent isavalid
w aiveroffederalADEA claim s. T he court instead looked at the totality of
the circum stances,rather than achecklist. How ever,achecklist w ould
include:

1. T heclarity andspecificity ofthereleaselanguage

2. T heplaintiff’seducationandbusinessexperience

3. T he am ount oftim e the plaintiffhad for deliberation about the
releasebeforesigningit

4. W hether plaintiff knew or should have know n hisrightsupon
executionoftherelease
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EEO C S crutiny ofBroadW aiversin
S ettlem entAgreem ents,cont’d

5. W hether plaintiff w asencouraged to seek,or in fact
receivedbenefitofcounsel

6. W hethertherew asanopportunity fornegotiation ofthe
term softheagreem ent

7. W hether the consideration given in exchange for the
w aiver and accepted by the em ployee exceeds the
benefitsto w hich the em ployee w asalready entitled by
contractorlaw

How ever,the court looksbeyond these factorsat the totality of
the circum stancesto determ ine isa w aiver is“ know ing and
voluntary.”
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EEO C S crutiny ofBroadW aiversin
S ettlem entAgreem ents,cont’d

• R ecom m ended Actions: T he follow ingstepscan help reduce
the risk that an em ployer’sseverance agreem ent becom es
anEEO C targetorisfoundtoviolatefederallaw :
 Ensure em ploym ent agreem entsneither explicitly nor

im plicitly prohibit em ployeesfrom filing a charge or
com plaint w ith EEO C or from participating in agency
investigationsunder federallaw sthat EEO C enforces.
E.g.,do notinclude the w ord “ charges” orlanguage such
as“ com plaintsbefore adm inistrative agencies” in the
releases. But can include a w aiver and release for
recovery of personal relief (m onetary dam ages,
reinstatem entfrom anadm inistrativeaction).
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EEO C S crutiny ofBroadW aiversin
S ettlem entAgreem ents,cont’d

 Includeaseverability clause.

 Alternatively (or in conjunction w ith ageneral
disclaim er) include disclaim ers in specific
provisionsthat state that the lim itationsofthe
provisionsdo not inhibit the em ployee’sright to
fileachargew ithEEO C.
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SPECIFIC PROVISIONS IN
SETTLEMENT AGREEMENTS
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S ettlem entT erm sforConsideration

Com pensation
•BackP ay
•FrontP ay
•Dam agesfor physicalorem otionalinjuries
•CashS ettlem ent
 T im ingofpaym ent– lum psum orprorated

• Benefits

 Health

 R etirem ent

 O ther
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S ettlem entT erm s,cont’d

M odifyingtheN oticeofDiscipline

•S trikeL anguage

•CausesofAction

•R eferencestoS pecificAllegations
R em ovingtheN oticeofDiscipline

•N otice/W orkingFiles/S upportingDocs
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S ettlem entT erm s,cont’d

ExcludingtheS ettlem entAgreem entfrom
thepersonnelfile

• S ealing

• Destructionaftercertainperiod
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S ettlem entT erm s,cont’d

W ithdraw alv.R em oval– W hat’sthedifference?

• W ithdraw adverseactionv.cleansethefile

• Im pactonnotice/progressivediscipline

• Futureuseoffiledocum ents

• Im pactonprovidinginform ationtoother
prospectiveem ployers

• R isksofnotprovidinginform ationto
prospectiveem ployers
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S ettlem entT erm s,cont’d

W ithdraw ingadverseactioninexchangefor
w aiverofbackpay

•T erm inated/suspended em ployeereturnsto
w ork

•Im pactonservicecreditsand otherbenefits

•P ost/bid rights

•S eniority
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S ettlem entT erm s,cont’d

T ransfertoanotherunit,supervisor,orposition.
P racticalities–

•T ransfereeconcerns

•S eniority

•M inim um qualificationrequirem ents
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S ettlem entT erm s,cont’d

R ejectionduringprobation–

•M andatory orperm issiverighttoreturnto
previousposition

R ightsaffectedby voluntary resignation

• U nem ploym entInsurance

• O ther
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S ettlem entT erm s,cont’d

Agreem entnottoseekreem ploym ent. Ifhired,
groundsfordism issal.

•W aiverofappealrights

•T im elim it
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S ettlem entT erm s,cont’d

N on-Disparagem entP rovisions
•By em ployee? M utual?

Exceptions

• T estifyingtruthfully underoathper
subpoenaorcourtorder

• P articipatinginlegitim ateinvestigation
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S ettlem entT erm s,cont’d

P rovisionsforEm ployer’sR esponseto
R eferenceInquiries

•Datesofem ploym ent

•Job T itles

•S alary

•O therinform ation
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S ettlem entT erm s,cont’d

Confidentiality Clauses
•S ettlem entAgreem entispublicrecord,subject

todisclosureunderP ublicR ecordsAct
 R egisterDivisionofFreedom N ew spapersv.County ofO range

(1984)158Cal.App3d893

 S anchezv.County ofS anBernardino(2009)176Cal.App.4th
516

•Em ployee? M utual?

•Disclosuretospouses,accountantsandother
professionals
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S ettlem entT erm s,cont’d

R esignationinL ieu ofDism issal– Considerations

•N ochallengetoU nem ploym entInsurance

•O necontactforallem ploym entverification
inquiries

•S ealrecords

•N ochallengetoretirem entapplication

•R esignationletter
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S ettlem entT erm s,cont’d

L ayoffs

•ADEA and O W BP A – 45-daysconsideration

•N oticerequired ofnam esand agesofothers
eligibleforlayoffinclassification
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S ettlem entT erm s,cont’d

S tandardW aiverL anguage
•L im itedtoN oticeofDisciplineconduct
•Allpriorincidentsinw orkplace
•S pecificitem sw aivedornot
 Existinggrievances,EEO claim s,DFEH

com plaints,etc.
•N ow aiverofw orkers’ com pensation
•Civ.Code1542 generalrelease
•ADEA language
 21-day consideration– w aiverperm issible
 7-day revocationperiod– now aiver
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S ettlem entT erm s,cont’d

S tandard W aiverL anguage

•N oadm issionofw rongdoing

•Voluntary Agreem ent

•Consultationw ithAtty/R ep

•N orelianceonverbalterm s

•Entireagreem ent
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S ettlem entT erm s,cont’d

S ettlem entConferences

•Clearsettlem entauthority required

•Authority ofAtty/R eptobindparties

•R esolveconflictsbetw eenm ultipleparties
inadvance

•R ighttorequestnew judge/m ediator– m ay
bew aived
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TAXATION OF SETTLEMENTS
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T axationofS ettlem ents

•L egalP rinciple: O riginoftheClaim T est

•P aym entinsatisfactionofaclaim isasubstitute
fortheitem allegedintheclaim .

•N otbaseduponcalculationofthatclaim ,but
w hatform sthebasisfortheclaim .
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CorrectT reatm entofEm ploym ent-
R elatedS ettlem entP aym ents

•Determ inethecharacterofthepaym entandthenatureofthe
claim ;

•Determ inew hetherpaym entconstitutesgrossincom e;
•Determ inew hetherpaym entisw agesforem ploym enttax

purposes;
•Determ inetheappropriatereportingforthepaym entandany

attorneys’ fees(Form s1099 orW -2)
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W hatistheP aym entFor?

•Backpay (otherthanlostw agesforpersonal
physicalinjury)
 Com pensationuptothedateofsettlem ent/court

aw ard thatw ould havebeenearned,butfor
em ployer’sw rongfulconduct
 T axableasw ages,R ev.R ul.78-336

•Frontpay
 Com pensationforrem unerationthatw ould havebeen

receivedafterthedateofsettlem ent/courtaw ardbut
forem ployer’sw rongfulconduct
 T axableasw ages(exceptinT X ,L A andM S )
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W hatistheP aym entFor?

•Em otionalDistress(from discrim ination,injuryto
reputation)
 T axableasnon-w ageincom e,T reas.R eg.1.61-14(a)

•Em otionalDistress(attributabletopersonal
physicalinjury orphysicalsickness)
 N on-taxable

•Interest
 T axableasinterest,Brabsonv.U .S .,(10thCir.1996)

•Costs
 T axableasnon-w ageincom e,IR C section62(a)(2)
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W hatistheP aym entFor?

•P ersonalP hysicalInjury orP ersonalP hysical
S ickness
 N on-taxable,IR C section104(a)(2)

IR S :observablebodily harm ,suchasbruising,cuts,
sw ellingorbleeding

•P unitiveDam ages
 T axableasnon-w ageincom e,IR C section104(a)(2)
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Attorneys’ Fees

 Attorneys’ Fees(N ofee-shiftingstatute)
 T axableasincom e,Com m ’rv.Burks,(S .Ct.2005)

 Attorneys’ Fees(Fee-shiftingstatute)
 T axableasincom etoem ployee,Greenv.Com m ’r,(2007)

• T ax courtnotboundby CaliforniaS uprem eCourtthatunderstate
law thefeesbelongedtotheattorney

 O penquestionw hetherthesearew ages

 Attorneys’ Fees(relatingtonon-taxableaw ard)
 N on-taxabletoclaim ant

 But,nodeductionforallow edforattorneys’ fees
§ 265(a)(1)

36



11/7/2016

19

L abor& Em ploym entL aw

R eportingofP aym entstoIR S

 Backpay andFrontP ay -Form W -2 toem ployee
 P ersonalP hysicalInjury orP hysicalS ickness– none
 P unitiveDam ages– Form 1099-M IS C toem ployee
 Em otionalDistress(non-personalphysicalinjury)– Form 1099-

M IS C
 Em otionalDistress(personalphysicalinjury)– N one
 Costs– Form 1099-M IS C

 Attorney’sFees(N ofee-shiftingstatute)
• Forem ployee:Form W -2 orForm 1099-M IS C

• Forattorney:Form 1099-M IS C,Box 14
 Attorney’sFees(Fee-shiftingstatute)

• Forem ployee:Form W -2 orForm 1099-M IS C

• Forattorney:Form 1099-M IS C,Box 14
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R eportingP aym entstoAttorneys

Exam plesinT reasury R egulation§ 1.6045-5:
 JointP ayees-Exam ple1:
 Defendantsettlesw ageclaim for$300,000.

 O necheckpayablejointly toplaintiffandattorney intheam ount
of$200,000 (w ithholdingtaxesof$100,000).

 Checkintheam ountof$200,000 isdeliveredtotheattorney.

 Attorney retains$100,000 forfee.

 Defendantm ustreportthefollow ing:

• $300,000 onForm W -2 toP laintiff

• $200,000 onForm 1099 toAttorney.
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T axationofS ettlem entP aym ents
DeductionsfortheEm ployee

Attorneys’ Fees
 Deductasanabove-the-linedeductionifattorneys’ feespaid

inconnectionw ithany actioninvolvingaclaim ofunlaw ful
discrim ination.IR C § 62(a)(20)(anum beroffederal,stateor
locallaw sincludingtheADEA).
 Deductasanabove-the-linedeductionifattorneys’ feespaid

inconnectionw ithany aspectoftheem ploym entrelationship.
IR C § 62(e)(18).
 R em inder:nodeductionforfees’ ifrecoveryistax-exem pt.

 Ifneither,thendeductionallow edundereitherthededuction
canbeam iscellaneousitem izeddeduction,subjectto2% floor.
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AllocationofDam ages

 P aym entm ay bem adeonaccountofm ultipleclaim s
 Allocationm ustbem ade

 Basedonallfactsandcircum stances

 T erm sm ustbeconsistentw iththetruesubstanceofthe
underlyingclaim s

 IR S isN otBoundby AllocationM adebetw eenP arties
 T orespecttheallocationinthesettlem ent,IR S considers:
 W hethertherew asabonafideadversarialsettlem ent

 W hetherterm sareconsistentw ithsubstanceoftheclaim s
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LAST CHANCE AGREEMENTS

41

L abor& Em ploym entL aw

WHEN AND WHY SHOULD EMPLOYERS
USE LAST CHANCE AGREEMENTS
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L astChanceAgreem ents

Definition: a form al, w ritten agreem ent
betw een an em ployer and an em ployee that
allow s the em ployee to rem ain em ployed
despite significant m isconduct,provided that
em ployeem eetscertainconditions.
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L astChanceAgreem ents,cont’d

•P ros:

 Cost-effective process: avoidsthe finalexpense
associated w ith otherw ise going through afull-
blow nterm inationhearing/process

 P rovidesaprivate forum and direct m eansto
avoidterm ination

 W in-w in scenario: em ployee gets second
chance and em ployer avoidshassle,expense
anduncertainoutcom eofdisciplinary process
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L astChanceAgreem ents,cont’d

•Cons:

 L CAsbecom eproblem aticifnotdrafted
carefully

 Em ployees m ay allege disparate
treatm entifem ployerrefusesto provide
L CA to allem ployeesfacingdiscipline for
sim ilarm isconductinfuture
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L astChanceAgreem ents,cont’d

Cases Involving LCAs:
•L aniganv.City ofL osAngeles,199 Cal.App.4th

1020 (2011)
 Ifentered into voluntarily and w ithoutcoercion,a

L CA thatw aivesapoliceofficer’sstatutory rightsin
exchangeforsettlem entofaproposed disciplinary
actionisgenerally perm issible.
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L astChanceAgreem ents,cont’d

•Facts
 First M isconduct - P roposed term ination for

harassm entandfailuretofollow orders
 L CA -22-day suspension w ithout pay,signed letterof

resignationheldinabeyanceuntilL CA violated
 S econd M isconduct -L anigan w aslatercharged w ith

providing false inform ation and failing to cooperate
w ith an officer. T he L AP D sustained the com plaint
and,in accordance w ith the L CA,accepted L anigan’s
already-executed resignation w ithout affording him
preorpost-term inationrightsunderP O BR A.
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L astChanceAgreem ents,cont’d

•W hy theL CA w asenforceable:

 W ell-drafted and com prehensive– theterm sw ere
clearand the possibility ofautom atic resignation
w asfully disclosedand sum m arized.

 R epeatedm isconductw asclear-cut.

 N o procedural unfairness or surprise (such as
coercion).
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L astChanceAgreem ents,cont’d

 Had an opportunity to negotiate the term sw ith
hisattorney and acknow ledged in w riting that his
agreem entw asvoluntary.

 Could not argue that the L CA had an overly harsh
result asthe L CA allow ed L anigan the substantial
benefitofkeepinghisjob.

 Courtw asuntroubled by thefactthattheL CA had
noexpirationdate.
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L astChanceAgreem ents,cont’d

• W alls v. Central Contra Costa T ransit
Authority,653 F.3d 963 (9thCir.2011).

 L CA failed to contain w aiverofS kelly rights,and
court held that the em ployee had not know ingly
w aived hisrightsto apre-term ination hearing by
signingL CA and publicem ployerthusviolated his
due processrightby notprovidingsuch ahearing
priortoterm ination.
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L astChanceAgreem ents,cont’d

•T hecourtfound:
 T hat it w asnot clearthat the phrase “ im m ediate and

final term ination” used in the context of an L CA
necessarily signaled that the term ination w ould take
effectw ithoutahearingorprocessofany kind;and
 T hat is w as certainly not clear W alls knew and

understood w hen he signed the L CA that he w as
w aivinghisrighttodueprocessintheform ofapre-
term ination hearing. N eitherdid he acknow ledge or
understand that he w ould thereafterbe treated asan
at-w illem ployee.
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L astChanceAgreem ents,cont’d

•ActionItem

 W alls allow s for the w aiver of due process,
including the w aiver of pre-term ination S kelly
hearings.How ever,italso stressesthe im portance
ofpublic em ployerscorrectly drafting aL CA and
clearly identifying the specificrightsthatare to be
w aived by the em ployee and the specific
consequencesoffurtherm isconduct.
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L astChanceAgreem ents,cont’d

•Farahaniv.S an Diego Com m unity College Dist.,175
Cal.App.4th1486 (2009)(depublished).

 T he L CA entered into by acollege professorw as
ruled unenforceablebecauseitpurported tow aive
statutory procedural protections that w ere
enacted forthe benefit ofthe teaching profession
andthepublicatlarge.
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L astChanceAgreem ents,cont’d

• Farahani(cont’d)
 P artofthecourt’sreasoningw asbased specifically onprovisionsofthe

California Education Code that define procedural rightsin faculty
disciplinary m atters. Butthereasoningintheopinionappearstoaffect
the entire practice ofentering into any “ last chance” agreem ent or
otherside agreem ent betw een apublic em ployerand an em ployee,
w here the em ployee purports to w aive statutory procedural
protections.

 In particular,the decision follow sthe generalprinciple,codified in
California Civil Code,section 3513,that purported w aiversof the
protectionsof statutesenacted for apublic purpose are extrem ely
narrow ly construed. S ection 3513 provides: “Anyone m ay w aive the
advantage of a law intended solely for his benefit. But a law
established for apublic reason cannot be contravened by aprivate
agreem ent.”

54



11/7/2016

28

L abor& Em ploym entL aw

L astChanceAgreem ents,cont’d

•L CAsandDrugandAlcoholCases-W henL CAsarisefrom
anem ployee’ssubstanceabuse,otherlegalissuesare
im plicated

 Am ericansw ithDisabilitiesAct

Alcoholism m ay be classified asadisability under
the ADA ifit substantially lim itsparticipation in a
m ajorlifeactivity.

 Cal.FairEm ploym entand HousingAct

Alcoholism m ay be classified asadisability under
theFEHA ifitm erely lim itssuch participation (m ore
generalstandardthanfederalcounterpart).
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L astChanceAgreem ents,cont’d

 Cal.L aborCodeS ection1025

o R equires private em ployers w ho em ploy 25 or m ore
em ployeesto “ reasonably accom m odate” any em ployee
w ho w ishesto voluntarily enter and participate in an
alcoholordrugrehabilitationprogram

“ R easonable accom m odation m ust not im pose an “ undue
hardship” onem ployer.

o How ever,em ployersare not prohibited from taking action
against an em ployee “ w ho,because of the em ployee’s
currentuse ofalcoholordrugs,isunable to perform hisor
herduties,orcannotperform thedutiesinam annerw hich
w ould not endanger hisor her health or safety or the
healthorsafety ofothers.”
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L astChanceAgreem ents,cont’d

•T esting

 T he em ployer’sright to conduct drug and
alcoholtesting on em ployeesislim ited by,
and m ust be balanced against, the
em ployee’srighttoprivacy.

57

L abor& Em ploym entL aw

L astChanceAgreem ents,cont’d

•S tructure: em ployersshould be specific about the typesof
m isconduct that w ill result in term ination and explain that
unexcused failuresw illresult in term ination. T he follow ing are
som eexam plesofpotentialL CA provisions:

 T hat the problem em ployee attend counseling sessionsor
successfully com pleteasubstanceabuseprogram ;
 T hat the em ployee w illbe subject to unannounced drug and

alcoholtestingforacertainperiod oftim e(e.g.tw oyears);
 T hat the em ployee w illbe term inated either for failure to

participate in unannounced testing,or for a positive test
result;
 T hat the em ployee m ust m aintain an exem plary attendance

recordw ithoutany unverified absences.
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L astChanceAgreem ents,cont’d

•HelpfulP racticeP ointers(toensureenforceability)
 T he em ployee m ust have (i) retained com petent counsel

that review ed the contract during negotiationsand (ii)
entered into the agreem ent voluntarily and w ithout
coercion;
 T heem ployerm usttendersufficientconsideration;
 S tate the term (duration)ofthe L CA (i.e.,6 m onths– the

durationofem ploym ent);
 S pecify theconsequencesforabreach(i.e.term ination)

oHave em ployee provide asigned Letter of Resignation
thatw illbeheld inabeyanceand givenim m ediateeffect
ineventofabreach;
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L astChanceAgreem ents,cont’d

•HelpfulP racticeP ointers(cont’d)
 Clearly describe the type ofem ployee m isconductthatw ill

constituteabreachandtriggertheL CA’sconsequences;

oHave em ployee acknow ledge that a repeat of
m isconductw illm eritthoseconsequences;

oKeep L CA problem specific– e.g.,ifL CA w asaresult of
em ployee’s treatm ent of cow orkers, don’t draft
languageproscribingfutureabsenteeism /tardiness;

 Describe the processthat w illbe conducted if a later-
term inated em ployee deniesabreach (e.g.,investigation,
finaland binding determ ination by adecision-m akerafter
considerationofinvestigation).
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QUESTIONS
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