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THE OBVIOUS

The Complaint – 34 C.F.R. § 300.508
• Check to make sure the complaint has 

the information required by law eg. 
• contact information of family;
• a clear description of the nature of the 

issue, including facts relating to the 
problem; and

• proposed resolution to the extent 
known
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THE OBVIOUS (continued)

• If the complaint is truly unclear, consider 
filing a Notice of Insufficiency

• Response is due within 10 days of 
receiving the complaint

• Notice of Insufficiency must be filed 
within 15 days of receiving the complaint
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THE MANDATORY RESOLUTION 
SESSION 34 C.F.R § 300.510
• Within 15 days of receiving the Complaint, must 

have a Resolution Session
• Law states that the LEA is to have a person or 

persons from the IEP Team who have knowledge of 
the facts alleged in the Complaint

• LEA may not have an attorney at the MRS unless 
parent brings an attorney

Note: if parent refuses to participate, that refusal can 
be a basis for a continuance and even dismissal, 
according to the law.
Note:  if the MRS results in a written settlement, the 
agreement is voidable by either party within 3 days of 
signing.
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THE ESOTERIC ASPECTS OF 
PREPARING FOR HEARING
• Ask

1. What is the law concerning the 
allegations contained in the 
Complaint?

2. What are the true facts concerning 
the allegation contained in the 
Complaint?

3. Who is your Judge?
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AN OVERVIEW OF WHAT WE 
WILL TALK ABOUT
• The obvious aspects of preparing – The 

Law – Title 34 Code of Federal 
Regulations Sections 300.508 – 300.512

• The esoteric aspects of preparing -
• Reviewing and double checking your 

documents
• witness preparation
• strategic considerations
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THE ESOTERIC ASPECTS OF 
PREPARING FOR DUE PROCESS 
(continued)
• Who do you have to testify?

• (Can we talk?  Joan Rivers or Tevin 
Campbell – your choice)

• As early as possible, work with legal 
counsel to review who you have to 
testify

• Have there been departures?
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THE ESOTERIC ASPECTS OF 
PREPARING FOR DUE PROCESS 
(continued)

• Can you still contact them?

• What are their backgrounds?

• Are there problems that need to be discussed?
(Can we talk?)

• Should you you expert or consultants?
(See e.g. East Side Union High School District and Santa
Clara County Office of Education (Dec. 21, 2016) 116 LRP
53313; Riverside United School District (July 26, 2017)
117 LRP 30504; Spencer Valley Elem. School District
(Aug. 22, 2018) 114 LRP 38665
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THE ESOTERIC ASPECTS OF 
PREPARING FOR DUE PROCESS 
(continued)
• What do we really need to do to have 

effective witness preparation?

• Consider:  is this an expedited hearing?

• Some strategy suggestions
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THE ESOTERIC ASPECTS OF 
PREPARING FOR DUE PROCESS 
(continued)
• Have staff get all of your documents early

• Student records – more than just cum 
file

• Work samples
• Service logs
• E-mails between staff and family
• Internal emails?
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THE ESOTERIC ASPECTS OF 
PREPARING FOR DUE PROCESS 
(continued)
• Ask:  Is anything missing?

• Teacher files?
• Case manager notebook?
• Counselor file?
• Related service provider notes?
• Have the site staff been taking notes?
• Have you had outside providers 

involved?

11



THE ESOTERIC ASPECTS OF 
PREPARING FOR DUE PROCESS 
(continued)
• Why do all this stuff?
• Answer:  The Courts, for now, have set a 

very high standard in terms of what 
parents need in order to be informed

• M.C., etc. et al. V. Antelope Valley Union 
High School District (9th Cir. 2017) 858 
F.3d 1189
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THE ESOTERIC ASPECTS OF 
PREPARING FOR DUE PROCESS 
(continued)
• After an IEP, the District corrected what it 

claimed was an “unintentional error” in an August 
2012 IEP.  This is what the Court said:

Allowing the District to change the IEP
unilaterally undermines its function of giving 
notice of the services the school district has 
agreed to provide and measuring the 
student's progress toward the goals outlined 
in the IEP. Moreover, any such unilateral 
amendment is a per se procedural violation 
of the IDEA because it vitiates the parents' 
right to participate at every step of the IEP
drafting process.
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THE ESOTERIC ASPECTS OF 
PREPARING FOR DUE PROCESS 
(continued)

Finally, we must express our disapproval of the District's 
conduct with respect to this issue. The District discovered what 
it believed was a mistake in the IEP just a week after it was 
signed, yet failed to bring this problem to M.N.'s attention until 
weeks later, on the first day of the due process hearing. Even 
then, its lawyers didn't identify the purported amendment but 
rather buried it in a document production, leaving it to plaintiffs' 
counsel to stumble upon it. Had the District raised the issue 
immediately upon discovering the suspected error, it's entirely 
possible that M.N. would have found the amount of TVI services 
to be satisfactory. Plaintiffs might have avoided hiring a lawyer 
and taking the case to a due process hearing -- saving 
attorneys' fees on both sides and perhaps disruption to M.C.'s 
education. We find no justification in the record for the District's 
failure to be forthright on this point and the District has offered 
none in its brief or when questioned about it at oral argument. 
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THE ESOTERIC ASPECTS OF 
PREPARING FOR DUE PROCESS 
(continued)
• Please also be aware of this case:
[L.B. et al., Plaintiffs v. West Contra Costa 
Unified School District, et al. (July 31, 
2017) 117 LRP 30657 [A magistrate Judge 
in federal court relied on M.C. v. Antelope 
Valley to find that there may be a possible 
cause of action for a violation of the IDIEA
for failing to respond to the Due Process 
Complaint.] 
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Final Esoteric Considerations 
for Today
• Some practical suggestions for you and your staff to consider:
1. Be watchful for correspondence and requests for records by 

attorneys, advocates and Disability Advocate non-profit 
organizations

2. Train staff on due process, what it is and how to avoid it.  Also, 
fully support your staff if you get into due process.  This is most 
important.

3. Consider using consultants and experts.  Do this with care and 
attention.

4. Engage your Citizen Advisory Councils and community 
organizations.

In sum, preparing for Due Process is an art and science.  Know it so 
that you hopefully can reduce it or better yet avoid it.
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