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AN OVERVIEW

1. The Basics:
• The Family Educational Rights 

and Privacy Act (FERPA)
• The California Public Records 

Act (CPRA)

2. How do these apply in real 
life? 

3. Some Practical Tips

4. Questions
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The Language of FERPA: A Federal Law

Title 34 Code of Federal Regulations Section 99.3 (Family 
Educational Rights and Privacy Act or “FERPA”), an 
“educational record” includes any information recorded in any 
way, including but not limited to handwriting, print, computer 
media, video or audio tape, film, microfilm and microfiche, 
which is directly related to a student and maintained by an 
educational agency or a party acting on behalf of the agency.
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FERPA: A Federal Law (cont.)

“Statutory exceptions:

• Records of instructional, supervisory, and 
administrative personnel (and educational personnel ancillary 
thereto) which are in the “sole possession” of the maker 
thereof and which are not accessible or revealed to any other 
person except a substitute.
• Records maintained by a law enforcement unit of the 
educational agency or institution that were created by that 
unit for the purpose of law enforcement.

(continued on next slide)
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FERPA: A Federal Law (cont.)

Statutory exceptions (continued):

• In the case of persons who are employed by an 
educational agency or institution, but who are not in 
attendance at such agency or institution, records made and 
maintained in the normal course of business that relate 
exclusively to such person in that person’s capacity as an 
employee and are not available for use for any other purpose.
• Records on a student who is 18 years of age or older, or 
is attending an institution of postsecondary education, which 
are made or maintained by a physician, psychiatrist, 
psychologist, or other recognized professional or … 
(continued on next slide)
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FERPA: A Federal Law (cont.)

Statutory exceptions (continued):

• …. paraprofessional acting in his professional or 
paraprofessional capacity, or assisting in that capacity, and 
which are made, maintained, or used only in connection with 
the provision of treatment to the student, and are not 
available to anyone other than persons providing such 
treatment, except that such records can be personally 
reviewed by a physician or other appropriate professional of 
the student’s choice.
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FERPA: A Federal Law (cont.)

Statutory exceptions (continued):

The regulations at 34 C.F.R. 99.3 closely parallel the statute, 
but add a fifth and sixth exclusion, namely, ‘records created or 
received by an educational agency or institution after an 
individual is no longer a student in attendance and that are 
not directly related to the individual’s attendance as a 
student’ and ‘grades on peer-graded papers before they are 
collected or recorded by a teacher.’”

Beyond FERPA:  A Guide to Student Records Under the IDEA
(2016) Edited by Amy K. Onaga, Esq.
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Some Salient Points About FERPA
● Administered by the Family Policy Compliance Office of 
the U.S. Department of Education
● Applies to public schools
● Custodial and noncustodial parents both have right to 
inspect educational records of student until student is 18 
years of age when the student becomes an “eligible student”
● The term “educational records” is defined as “those 
records that contain information directly related to a student 
and which are maintained by an educational agency or 
institution or by a party acting for the agency or institution.”  
(U.S. Department of Education Guidance for Parents, Feb. 
2011.)
● Prohibits improper disclosure of personally identifiable 
information obtained from educational records
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FERPA – What’s Protected?

Confidential
• Student ID #
• Social Security #
• Grades
• Physical Location
• Enrollment History
• Student Conduct

This information can only be released with explicit, 
written consent of the parent or via an appropriate legal 
request.
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Salient Points About FERPA (cont.)
● FERPA does not require the creation of records in response to a 
parent’s request
● Parent must be provided a process to request that inaccurate or 
misleading information in a student’s record be corrected.  Parent is 
entitled to a hearing on such a matter.  [Note: this does not include a 
challenge to a grade or a substantive decision about a student made by 
the school.]
● “School officials” may obtain personally identifiable information 
about a student when they have a “legitimate educational interest” in 
the information; also, you do not need parent consent to transfer 
records to a school to which a student is transferring
● Generally requires parental consent to disclose personally 
identifiable information to third parties.  Some of the Exceptions:  
Directory Information; representative of certain U.S. Government 
agencies for audit or enforcement purposes; state and local juvenile 
justice officials if allowed by state statute, court order or lawful 
subpoena and health or safety emergencies
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FERPA (cont.)

● Please note that under FERPA, you must comply with a parent’s 
record request within a reasonable time not to exceed 45 days.  Also 
you must respond to reasonable requests for explanations of the 
records.  (34 C.F.R. § 99.10.)

● Federal law allows the District to charge a fee to copy records but 
the fee cannot prevent a parent or eligible student from exercising the 
right to review the education records; you cannot charge a search or 
retrieval fee.  (34 C.F.R. § 99.11.)

● Note:  in California for students on IEPs, you must provide 
educational records within five (5) business days after a parent 
requests them.  (Cal. Educ. Code § 56504.)
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What Does the CPRA Say?
The definition of a public record under California law is: “any 
writing containing information relating to the conduct of the 
public’s business prepared, owned, or retained by any state or 
local agency regardless of physical form or characteristics.”  
(California Public Records Act; Government Code § 6253.)

Please note:

“There is no general exemption authorizing non-disclosure of 
government records on the basis the disclosure could be 
inconvenient or even potentially embarrassing to a local agency 
or its officials.  Disclosure of such records is one of the primary 
purposes of the PRA.”  (The People’s Business, A Guide to the 
California Public Records Act, Revised April 2017 by The 
California League of Cities.)
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A Summary of District Obligations 
Under the CPRA

• Applies to all agencies subject to the Ralph M. Brown Act

• Records may be inspected at District office during regular 
business hours

• Requests can be made orally or in writing

• Can only charge direct cost of copying records (“The direct 
cost of duplication includes the pro rata expense of the 
duplicating equipment utilized in making a copy of the 
record ….”)   (CA Attorney General’s Office, Summary of the 
California Public Records Act 2004.)
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A Summary of District Obligations 
Under the CPRA (cont.)

• When Records are Requested:
-- Determine within 10 days the ability to comply with the 

request and inform requester in writing
-- Try to make the records available by the 10 day timeline 

or give reasons why unable to do so and explain when 
records will be available – must be a reasonable amount 
of time

-- If you are claiming an exemption, explain basis of the 
exemption.  Note:  You are not required to provide a list 
of every document withheld.
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A Summary of District Obligations 
Under the CPRA (cont.)

• The law requires that you attempt to segregate exempt from 
non-exempt material.  E.g., Redact when possible.  Be careful 
about this.  Remember FERPA!

• Note:  Public Officials must assist community members in 
making effective requests for identifiable records.  E.g., provide 
an index of records.
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Exemptions Under the CPRA 
(Government Code § 6254)

● Personnel, medical or similar records
● Preliminary notes, drafts or memoranda
● Investigative records and Intelligence Information
● Litigation and Attorney records
● Documents protected by the official information privilege
● Trade secrets
● Testing information/data
● Appraisals and feasibility report
● Personal financial data used to determine a license applicant’s 

personal qualifications
● Home addresses
● Election petitions
● Gubernatorial correspondence
● Utility market and crop reports
● Records of securities and financial institutions
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Exemptions Under the CPRA (cont.) 
(Government Code § 6254)

● The Public Interest Exception (Gov. Code § 6255)

The balancing test:  must weigh public interest in 
disclosure against potential injury to the public interest by 
disclosure

For example, Loof v Upland Unified School District, San 
Bernardino Superior Court Case No. CIVRS 90 6735 (September 
16, 2011)

A California Superior Court found that test manuals, not 
protocols, while being public records since they are used by 
School District, were exempt as test data, and under the “catch-
all” provision of the CPRA (Government Code Section 6255.)
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Exemptions Under the CPRA (cont.) 
(Government Code § 6254)

Note:  Loof v Upland Unified School District, San Bernardino 
Superior Court Case No. CIVRS 90 6735 (September 16, 2011).  
This case cannot be cited. It is a trial court case.  

Also be careful of Education Code section 49091.10 [“Parental 
right to inspect instructional materials and observe school 
activities.”  Parents have the right to inspect:

• “All primary supplement instructional materials and 
assessments;

• including textbooks,

• teacher’s manuals,

• films, audio and video recordings; and

• software”.]
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So How Do Courts and Agencies Apply 
These Regulations and Statutes?

Let’s start with FERPA:

Owasso Independent School District No. I-011 v. Falvo
(2002) 36 IDELR 62

Our Supreme Court ruled that it was NOT a violation of FERPA to 
allow peer grading of a student’s papers.
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FERPA (cont’d.)
E-mails or student records?

S.A. v. Tulare County Office of Educ., 53 IDELR 143 (E.D. Cal. 
2009)

“The plain language of the statute and regulation that define 
‘education records’ 20 U.S.C. § 1232g(a)(4)(A), and the 
regulation, 34 C.F.R. § 99.3; an email is an education record only 
if it both contains information related to the student and is 
maintained by the educational agency is not an education 
record.” (Id.)
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FERPA (cont’d.)
E-mails?

State ex rel. ESPN, Inc. v. Ohio State University, (Ohio 2012) 970 
N.E. 2d 939

Ohio Supreme Court ruled that a school’s e-mails were subject to 
FERPA if they contain information directly related to a specific 
student and were maintained by a university.  Note:  The e-mails 
were all maintained in secure files and could not be deleted.

But Note:  West Clermont Local School District (July 5, 2017) 117 
LRP 28338

Ohio Department of Education ruled that District’s provision of 
documents including 87 pages of e-mails was untimely and 
therefore ordered corrective action.
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FERPA (cont’d.)
Again, to put this in context, the courts and Administrative Law 
Judges will look to the issue in terms of protecting the parent’s 
right to make informed decisions concerning their child’s 
education.  This, therefore, becomes an issue of “meaningful 
parent participation.”

See: 
Parent v. Bellflower Unified School District (2016) OAH Case No. 
2016100887 [Parent failed to prove that protocols were 
“maintained” by the District].

Parent v. Saddleback Valley Unified School District (2011) OAH 
Case No. 2011040670 [Parent failed to prove incident reports 
were educational records, as they were internal documents 
prepared in anticipation of litigation and not maintained in 
student’s education files.]
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FERPA (cont’d.)
See (continued): 

Parent v. San Francisco Unified School District (2014) OAH Case 
No. 2014120778 [Administrative Law Judge noted homework, 
classwork, writing samples, and personal staff notes are not 
educational records.]

24



FERPA

Tally sheets?

Board of Educ. Of the Toledo City Sch. Dist. v. Horen, 55 
IDELR 102(N.D. Ohio 2010).

“Like the student-graded assignments, the tally sheets 
were temporary vehicles assisting school staff in 
memorializing notes in the student’s permanent 
records, but never themselves went into a ‘records 
room,’ the student’s ‘permanent file,’ or on ‘a 
permanent secure database.’” (Id.)
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FERPA
Test Protocols that do not contain personally identifiable 
information are not student records.

Letter to Mathews, (Sept. 2005) 105 LRP 58483

But note: “…This means that under FERPA, the District must 
allow a parent to inspect and review personally identifiable test 
protocols and other records maintained by professionals 
conducting an [Full Individual Evaluation] for the District if the 
request is received before the District has destroyed the records.  
FERPA also requires the District to respond to reasonable 
requests for explanations and interpretations of those records so 
long as they are maintained. 34 C.F.R. §99.10(c).
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FERPA (cont’d)
Test protocols that do not contain personally identifiable 
information?

Parents have no right under FERPA to inspect and review 
records that are not directly related or personally identifiable 
to a student.  For example, a test protocol or question booklet 
that is separate from the sheet on which a student records 
answers and that is not personally identifiable to the student 
is not considered the student’s ‘education record’ under 
FERPA.” (Id.) However, test protocols for specific students 
would be student records if they are maintained by the 
District.   (See Newport-Mesa Unified School District v. State of 
California Dept. of Educ., 43 IDELR 161 (C.D. Cal. 2005).)
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FERPA (cont’d)
Do Court’s struggle with FERPA?  Yup.

Morgan Hill Concerned Parents Association, et al. v. California 
Department of Education, et al. (U.S.D.C. Eastern Dist. CA) 
2:11-v-03471-KJM-AC

The response to the [FERPA] notice thus far demonstrates, on 
the one hand, the imperfect fit between the FERPA regulation 
crafted in and largely unchanged since the 1970s, before the 
internet as we know it was a gleam in any but an academics’ 
eye, ….. (continued on next page)
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FERPA (cont’d)
Do Court’s struggle with FERPA?  Yup.

Morgan Hill Concerned Parents Association, et al. (cont.)

…. and on the other, the social media environment in which 
information is churned and transformed in a nanosecond or 
less.  Whatever the exact trajectory of the Notice may have 
been, within several days of the CDE’s posting of the approved 
Notice on its website, the opportunity to register an objection 
was translated variously as encouragement to object lest “all 
general education and special education student data that 
CDE has collected since January 1, 2008” be “release[d].”
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FERPA (cont’d)
Non-disclosure violation?  

Letter to Anonymous (FPCO May 1, 2015) 115 LRP 33156

A school psychologist did not violate FERPA when she 
disclosed information which related to a student’s special 
education services to other school staff members.
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FERPA (cont’d)
What if we mess up?  Fix it.

Letter to Anonymous 117 LRP 41981, 20 FAB 49 (FPCO 2017)

A school principal placed educational records belonging to a 
student and his classmate on bulletin board in a “Data” room.  
The records included the students’ full names, grade levels, 
birthdates, ages, all report card grades and photos of all 
students who had missed 20 or more days of school.

The school superintendent, when informed of the incident, 
promptly took down the information and counseled the 
principal.  Thus, FPCO closed the complaint.
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FERPA (cont’d)
An interesting fact pattern:  

Champa v. Weston Public Schools and Others (2015) 39 N.E. 
3d 435

Massachusetts Supreme Judicial Court ruled that FERPA could 
not be used to block disclosure of student’s settlement 
agreement in which the school district “limited its 
contribution to education funding or attached conditions for it 
for out of district placements for …” a five year period.  Court 
ruled that personally identifiable information could be 
redacted.
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FERPA (cont’d)
Letter to Wachter (Dec. 7, 2017) U.S. Dept. of Ed., Office of 
Management

•  Parent requested a surveillance video of an alleged hazing 
incident and copies of statements that other students wrote 
concerning the incident

•  Note:  the Department of Education noted that FERPA does 
not “require schools to provide parents or eligible students 
with copies of education records unless circumstances 
effectively prevent a parent or eligible student from exercising 
(continued on next slide) 
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FERPA (cont’d)
Letter to Wachter (Dec. 7, 2017) U.S. Dept. of Ed., Office of 
Management

•  Note (continued):
… his or her right to inspect and review the education records 
and the school does not make other arrangements that would 
allow for the parent or eligible student to inspect and view the 
requested records.  34 C.F.R. § 99.10(d.).”

• On the main issue, the Department opined as follows:
(continued on next slide)
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FERPA (cont’d)
Letter to Wachter (Dec. 7, 2017) U.S. Dept. of Ed., Office of 
Management

• On the main issue, the Department opined as follows:
“In sum, based on the information you have provided, we 
agree that the video and the witness statements appear to be 
the education records of each of the students who were 
disciplined as a result of their involvement in the incident.  
FERPA requires the District to allow an individual parent of a 
student who was disciplined for the incident (or the student if 
the student is an eligible student) to inspect and review his or 
her child’s (or his or her) education records upon request…
(continued on next slide)
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FERPA (cont’d)
Letter to Wachter (Dec. 7, 2017) U.S. Dept. of Ed., Office of 
Management

• From the Department’s Opinion (continued)
… but generally does not require the District to release copies 
of education records.  In providing access to the video, the 
District must provide the parents of a disciplined student (or 
the student if the student is an eligible student) with the 
opportunity to inspect and review the video so long as the 
video cannot be segregated and redacted without destroying 
its meaning.  It does not appear to us that the District can 
segregate or redact the video without destroying its meaning. 
(continued on next slide)
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FERPA (cont’d)
Letter to Wachter (Dec. 7, 2017) U.S. Dept. of Ed., Office of 
Management

• From the Department’s Opinion (continued)
… In providing access to the witness statements, the District 
similarly must provide the parents of a disciplined student (or 
the student if the student is an eligible student) with the 
opportunity to inspect and review those portions of the 
witness statements that are about the disciplined student and 
other students if they cannot be segregated or redacted 
without destroying their meaning.  ….
(continued on next slide)
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FERPA (cont’d)
Letter to Wachter (Dec. 7, 2017) U.S. Dept. of Ed., Office of 
Management

• From the Department’s Opinion (continued)
…It appears to us, however, that the District could redact 
some information in student-witness statements that is about 
other students, such as the identity of the student who 
authored the particular witness statement, without destroying 
the meaning of that witness statement.”
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The California Public Records Act
Enacted in 1968, “with the objective of increasing freedom of 
information and “ [was] “designed to give public access to 
information in possession of public agencies.”  (Andreen, The 
Cost of Sunshine: The Threat to Public Employee Privacy Posed 
by The California Public Records Act (2015) 18 Chap. L. Rev. 869

Bakersfield City School District v Superior Court of Kern County
(2004) 13 Cal.Rptr. 3d 517

Court of Appeal ruled that a portion of the disciplinary records of 
a District employee could be disclosed to the local newspaper.  
The Court stated that the record had “sufficient indicia of 
reliability to support a reasonable conclusion that the complaint 
was well founded.”
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The California Public Records Act (cont.)

BRV, Inc. v. Superior Court of Siskiyou County (2006) 49 Cal.Rptr. 
3d 579

The Court of Appeal granted access to an investigative report 
concerning a School District Superintendent.

The Court found that “the public’s interest is understanding why 
[the Superintendent] was exonerated and how the District 
treated the accusations outweighs the [Superintendent’s] 
interest in keeping one accusation confidential.”
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The California Public Records Act (cont.)

Marken v. Santa Monica-Malibu Unified School District (2012) 
136 Cal.Rptr. 3d 395

After an investigation, a teacher was reprimanded and then 
returned to the classroom.  A parent made a PRA request 
seeking the letter of reprimand and the investigation report.  The 
teacher filed a court action to enjoin the release of the 
document.  The Court ruled against the teacher and ordered the 
release of the records.
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The California Public Records Act (cont.)

Smith v. City of San Jose, 2 Cal.5th 608 (2017) California Supreme 
Court

The California Supreme Court ruled that City employee 
communications concerning public business can be subject to 
disclosure under the CPRA even if the information is stored on a 
personal electronic device or a personal account which is not 
accessible by the City.
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The California Public Records Act (cont.)

Toensing v. The Attorney General of Vermont (Oct. 20, 2017) 
2017 W.L. 4700508

Community member sought access to certain digital public 
records in the personal accounts of employees of the Office of 
the Vermont Attorney General.

The Vermont Supreme Court ruled that the definition of “public 
records” under Vermont law did not “exclude otherwise 
qualifying records on the basis that they are located in private 
accounts.”
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FERPA
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Some Practical Tips

1. Formally train your staff on FERPA and CPRA.  Explain what 
the laws are trying to do and help staff give effect to the 
laws.  This is more important to you than you think.

2. Put out an expectation of professionalism in all written 
communication – especially e-mails.  Write everything as if 
it is going to be posted on Facebook.

3. Talk with your administration and IT department about 
how long you should maintain documents which contain 
personally identifiable information.

4. In summary:
If the thought comes across your mind that you probably 
should not write something, don’t.
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Some Useful Resources

• Understanding the Confidentiality Requirements Applicable 
to IDEA Early Childhood Programs – Frequently Asked 
Questions https://studentprivacy.ed.gov/resources/
understanding-confidentiality-requirements-applicable-idea-
early-childhood-programs-faq

• 34 C.F.R. 99 - Family Educational Rights and Privacy Act 
(FERPA) https://www2.ed.gov/policy/gen/guid/fpco/
ferpa/index.html
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Some Useful Resources (Cont’d)

• The People’s Business – A Guide to the California Public 
Records Act, League of California Cities (2017)  
https://www.cacities.org/Resources/Open-Government/THE-
PEOPLE%E2%80%99S-BUSINESS-A-Guide-to-the-California-
Pu.aspx

• Summary of the California Public Records Act 2004, 
California Attorney General’s Office (August 2004) 
http://ag.ca.gov/publications/summary_public_records_act.p
df
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Thank you for attending today!

50


	Slide Number  1
	WHAT ARE STUDENT RECORDS AND WHAT ARE PUBLIC RECORDS?�(Whose Interests Are Being Served?)
	AN OVERVIEW
	The Language of FERPA: A Federal Law
	FERPA: A Federal Law (cont.)
	FERPA: A Federal Law (cont.)
	FERPA: A Federal Law (cont.)
	FERPA: A Federal Law (cont.)
	Some Salient Points About FERPA
	FERPA – What’s Protected?
	Salient Points About FERPA (cont.)
	FERPA (cont.)
	What Does the CPRA Say?
	A Summary of District Obligations Under the CPRA
	A Summary of District Obligations Under the CPRA (cont.)
	A Summary of District Obligations Under the CPRA (cont.)
	Exemptions Under the CPRA (Government Code § 6254)
	Exemptions Under the CPRA (cont.) (Government Code § 6254)
	Exemptions Under the CPRA (cont.) (Government Code § 6254)
	So How Do Courts and Agencies Apply These Regulations and Statutes?
	FERPA (cont’d.)
	FERPA (cont’d.)
	FERPA (cont’d.)
	FERPA (cont’d.)
	FERPA
	Slide Number  26
	FERPA
	FERPA (cont’d)
	FERPA (cont’d)
	FERPA (cont’d)
	FERPA (cont’d)
	FERPA (cont’d)
	FERPA (cont’d)
	FERPA (cont’d)
	FERPA (cont’d)
	FERPA (cont’d)
	FERPA (cont’d)
	FERPA (cont’d)
	FERPA (cont’d)
	The California Public Records Act
	The California Public Records Act (cont.)
	The California Public Records Act (cont.)
	The California Public Records Act (cont.)
	The California Public Records Act (cont.)
	FERPA
	Some Practical Tips
	Slide Number  47
	Some Useful Resources
	Some Useful Resources (Cont’d)
	Slide Number  50

