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OUR GOALS TODAY

• Provide an overview of an 
analytical framework for 
understanding special 
education, from a legal 
perspective;

• Give some insights on some 
new developments in special 
education;

• Give some practical tips you 
can use in your day-to-day 
functioning.



What We Will Cover Today:
1. What is the Purpose of the IDEA? The Legal Underpinnings of FAPE

a) Your Role as an Administrator

2. Frequently Used Terms – “FAPE” and “LRE”
3. Can a “Procedural Flaw” in the IEP Process or IEP Document Create a  

Denial of FAPE?
4. What if the Parent’s Placement is Better?
5. A Case Showing the Purpose of the Laws Protecting Students with 

Disabilities
6. The IDEA:  The Child Find Requirement   
7. The IDEA:  Eligibility for Special Education Services and the Importance 

of Assessments
8. A Word about Assessments/Evaluations: Some Things to Look Out For
9. Some Troublesome Areas of Eligibility
10. A Word About Students who are English-Language Learners
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What We Will Cover Today:

12. A Short Comment regarding the McKinney Vento Act
13. The IEP Team – The means by which FAPE is determined
14. An Overview of Due Process Hearings
15. Some Court and OAH Cases
16. Exiting a Student from Special Education: Parental Removal from Special 

Education
17. A Brief Overview of Section 504 of the Rehabilitation Act of 1973
18. Section 504 Eligibility Compared to IDEA Eligibility
19. Let’s touch on the subject of the ADA and the Interaction with the IDEA
20. A Brief Discussion of Some Salient Points Concerning Student Discipline 

under the IDEA
21. Some New Federal Regulations for Schools
22. Questions and Answers
23. Some Resources for your Consideration
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1.  What is the Purpose of the IDEA?  The 
Legal Underpinnings of FAPE

• Hobson v. Hansen, 269 F.Supp. 401 (D.D.C. 1967) [Court found illegal 
“tracking” of students based on race.]

• Mills v. Board of Education, 348 F.Supp.866 (D.D.C. 1972) [The District of 
Columbia was found to have violated the constitutional rights of children 
with disabilities by segregating them from the school system.]

• Pennsylvania Association of Retarded Children v. Pennsylvania, 334 
F.Supp.1257 (E.D. Pa. 1971) [Court entered an order concerning children 
who were “mentally retarded” similar to Mills which helped serve as the 
basis for the Education of All Handicapped Children Act.]
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1.  What is the Purpose of the IDEA?
20 U.S.C. Chapter 33, Sec. 1400

Some Underlying Concepts from the Preamble of the Law

• Sec. 1400(c)
(1) Disability is a natural part of the human 
experience and in no way diminishes the right of 
individuals to participate in or contribute to society.  
Improving educational results for children with 
disabilities is an essential element of our national 
policy of ensuring equality of opportunity, full 
participation, independent living, and economic self-
sufficiency for individuals with disabilities.→
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1.  The Purpose
20 U.S.C. Chapter 33, Sec. 1400

• Sec. 1400(c)
(2) Before the date of the enactment of the Education for All 
Handicapped Children Act of 1975 (Public Law 94-142)-
(A) the special educational needs of children with disabilities 
were not being met;
(B) more than one-half of the children with disabilities in the 
United States did not receive appropriate educational services 
that would enable such children to have full equality of 
opportunity.
(C) 1,000,000 of the children with disabilities in the United 
States were excluded entirely from the public school system 
and did not go through the educational process with their 
peers.→
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1.  The Purpose
20 U.S.C. Chapter 33, Sec. 1400

• Sec. 1400(c)
(3) Since the enactment and implementation of the 
Education for All Handicapped Children Act of 1975, 
this chapter has been successful in ensuring children 
with disabilities and the families of such children 
access to a free appropriate public education and in 
improving educational results for children with 
disabilities.→

* * *
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1. The Purpose
20 U.S.C. Chapter 33, Sec. 1400

• Sec. 1400(c)
(7)(B) America’s racial profile is rapidly changing.  
Between 1980 and 1990, the rate of increase in the 
population for white Americans was 6 percent, while 
the rate of increase for racial and ethnic minorities 
was much higher: 53 percent for Hispanics, 13.2 
percent for African-Americans, and 107.8 percent for 
Asians.→

* * *
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1.  The Purpose
20 U.S.C. Chapter 33, Sec. 1400

• Sec. 1400(c)
(8)(A) Greater efforts are needed to prevent the 
intensification of problems, connected with 
mislabeling and high dropout rates among minority 
children with disabilities.
(B) More minority children continue to be served in 
special education than would be expected from the 
percentage of minority students in the general school 
population.→
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1.  The Purpose
20 U.S.C. Chapter 33, Sec. 1400

• Sec. 1400(c)
(8)(C) Poor African-American children 
are 2.3 times more likely to be 
identified by their teacher as having 
mental retardation than their white 
counterpart.
(D) Although African-Americans 
represent 16 percent of elementary 
and secondary enrollments, they 
constitute 21 percent of total 
enrollments in special education.
(E) The drop-out rate is 68 percent 
higher for minorities than for 
whites.→

* * *
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1.  The Purpose
20 U.S.C. Chapter 33, Sec. 1400

* * *
• Sec. 1400(d) Purposes.

The purposes of this chapter are –
(1)(A)  to ensure that all children with disabilities have 
available to them a free appropriate public education that 
emphasizes special education and related services designed to 
meet their unique needs and prepare them for employment 
and independent living;
(B) to ensure that the rights of children with disabilities and 
parents of such children are protected;
(C) to assist States, localities, educational service agencies, and 
Federal agencies to provide for the education of all children 
with disabilities.→

* * *
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1.  The Purpose
20 U.S.C. Chapter 33, Sec. 1400

• Sec. 1400(d)
(3) to ensure that educators and parents have the necessary 
tools to improve educational results for children with 
disabilities by supporting systemic-change activities; 
coordinated research and personnel preparation; coordinated 
technical assistance, dissemination, and support; and 
technology development and media services; and
(4) to assess, and ensure the effectiveness of, efforts to 
educate children with disabilities.

* * *
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1.  The Purpose
The Most “Recent” Reauthorization

1. The IDEA – Improvement Act 2004 / House  Report 
1350, November 17, 2004

2. The California Conformity Bill (AB 1662)
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1.  The Purpose
The California Conformity Bill

• Assembly Bill No. 1662 passed the Senate on September 8, 
2005.
Existing Law establishes a right of individuals with exceptional 
needs to receive a free appropriate public education and 
ensures the right to special instruction and related services 
needed to meet their unique needs, in conformity with federal 
law.
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1.  The Purpose
The California Conformity Bill

 Makes various revisions generally conforming state law to 
federal requirements.

 The California Constitution requires the state to reimburse 
local agencies and school districts for certain costs mandated 
by the state.  Statutory provisions establish procedures for 
making this reimbursement.  The Bill provided that no 
reimbursement is required by the Act.
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Aspects of the body of law which will 
be discussed:

• Title 20 United States Code section 1400, et al.
• Title 34 Code of Federal Regulations sections 300.1, et seq.
• California Education Code sections 56000, et seq.
• Title 5 California Code of Regulations sections 3000 et al.
Also be aware of:
• Section 504 of the Rehabilitation Act of  1973 and 

accompanying Regulations; and
• The Americans with Disabilities Act
Finally, Administrative Decisions from the Office of 
Administrative Hearings; Decisions from the California State 
Courts; and Decisions from the Federal Courts and the United 
States Supreme Court
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1.a) Your Role as an Administrator

• Some points to consider:
 Set the tone for your District: Build pride and 

enthusiasm.

Work to develop parent support and engage the 
community.

 Look for research based interventions.

 Consider providing regular trainings.

 Supplant your staff with outside contractor in 
various disciplines, as needed.

 Protect the federally-protected rights of children 

and parents.
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2. Just What is a Free Appropriate Public 
Education (FAPE)? 

The Substantive Standard 

• Individuals with exceptional needs have the right to a “free 
appropriate public education” 20 U.S.C. § 1400(d), Cal. Educ. Code. §
56000.  The term “free appropriate public education” (FAPE) means 
“special education” and “related services” available to the student, 
at no charge to the parent or guardian, that meet the State 
educational standards and conform with the student’s IEP.  20 U.S.C.  
§ 1401(8).  State law further defines the term “special education” as 
meaning specially designed instruction to meet the unique needs of 
individuals with exceptional needs whose educational needs cannot 
be met with modification of the regular instruction program, and 
“related services” that may be needed to assist these individuals to 
benefit from specially designed instruction.  Cal. Educ. Code § 53031. 
→
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2.  THE LEGAL DEFINITIONS OF FAPE

• Title 34, Code Fed. Regs., §300.17

§ 300.17 Free appropriate public education. 

Free appropriate public education or FAPE means special education and 
related services that --

(a) Are provided at public expense, under public supervision and direction, 
and without charge;

(b) Meet the standards of the SEA, including the requirements of this part;

(c) Include an appropriate preschool, elementary school, or secondary 
school education in the State involved; and

(d) Are provided in conformity with an individualized education program 
(IEP) that meets the requirements of §§ 300.320 through 300.324.
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2.  THE LEGAL DEFINITIONS OF FAPE
• Title 5, Cal. Code Regs., §3001, subdivision (p)

§ 3001(p) "Free appropriate public education" means special 
education and related services that:

(1) have been provided at public expense, under public 
supervision and direction and without charge;
(2) meets any of the standards established by state or federal 
law;
(3) include an appropriate preschool, elementary, or secondary 
school education in California; and
(4) are provided in conformity with the IEP required under state 
and federal law.
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2.  The Standard Set by the United States Supreme 

Court

A Bit of History:  Board of Education of the Hendrick Hudson School 

District, et al. v. Rowley (1982) 458 U.S. 176

• Under Rowley, an appropriate educational program must be designed to 
meet the student’s needs and reasonably calculated to provide the student 
with some educational benefit.  

• The court in Rowley concluded that the IDEA does not require school 
districts to provide special education students with the best education 
available or to provide instruction or services that maximize the student’s 
abilities.  

• The Court stated that school districts are required to provide only a “basic 
floor of opportunity” that consists of access to specialized instruction and 
related services which are individually designed to meet the student’s 
unique needs and provide the student with some educational benefit.  
Rowley, at 207-208.
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2.  Is Rowley Still the Standard?
What the Ninth Circuit Said Before Endrew F. in March 

of this Year: 
J.L. v. Mercer Island Sch. Dist. (9th Cir. 2009) 575 F.3d 1025 

• After the 2004 amendments, some parties argued that IDEA set a higher 
standard, requiring districts to provide a “meaningful” educational benefit

• In J.L., the Ninth Circuit confirmed that Rowley still applies.  Citing Rowley,
the court held that “districts must, to ‘make such access meaningful,’ confer 
at least ‘some educational benefit’ on disabled students.”  (J.L. 575 F.3d at 
1038.) 
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2.  The “Mercer Island” Analysis

“Some confusion exists in this circuit regarding whether the Individuals 
with Disabilities Education Act requires school districts to provide disabled 
students with ‘educational benefit,’ ‘some educational benefit’ or a 
‘meaningful’ educational benefit.  See, e.g., Hellgate, 541 F.3d at 1212-13.
As we read the Supreme Court’s decision in Rowley, all three phrases refer 
to the same standard.  School districts must, to ‘make such access 
meaningful,’ confer at least ‘some educational benefit’ on disabled 
students.  See Rowley, 458 U.S. at 192, 200.  For ease of discussion, we refer 
to this standard as the ‘educational benefit’ standard.”
J.L. v. Mercer Island Sch. Dist., 575 F.3d 1025 (9th Cir. 2009) at fn. 10.
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2.  The New Law?  Endrew F. v. Douglas County School 
District RE-1, 137 S. Ct. 988 (March 22, 2017)

• The long standing standard in the Rowley

case of “some educational benefit” has 

now been reworded to make it clear that 

school districts must develop 

individualized educational programs that 

are “appropriate in light of the child’s 

circumstances.” Additionally, the Court 

has stated that educational programs for 

children with disabilities must be 

“appropriately ambitious.”
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2.  Endrew F. v. Douglas County School District 
RE-1

• This case clarifies how school districts will need to develop IEPs for students.  It will be 

important to have a clear understanding of the child’s anticipated progress based on his 

or her disability when developing goals. The decision clearly indicates a preference for 

children to be educated in the general education setting and the Court encourages 

school districts to write goals that will be “challenging” for students with IEPs.  This 

standard calls into question how the least restrictive environment will be considered 

going forward.

• School districts should begin analyzing IEPs with more scrutiny to determine whether the 

heightened standard from Endrew F. is being met.  IEP teams should anticipate that this 

decision will become a topic of conversation at IEP meetings almost immediately.  For 

example, it could be argued that goals that were once considered appropriate may now 

not be ambitious enough to meet the new standard.  IEP teams should be collecting data 

to determine what a child’s circumstances truly are in order to develop appropriate 

programming.
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2.  What is FAPE under the IDEA?

Riverside Unified School District, 117 LRP 30504 (July 
26, 2017)

 Student was 16 years old with a confluence of subtle disabilities –
CAPD, working memory deficits and an IQ in the 80s to 90s.  (Parent 
contended Student’s IQ was above average – 110.)

 Parents advocates wanted the Student brought to grade level.
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2.  What is FAPE under the IDEA?
Riverside Unified School District (cont’d.)

 The ALJ ruled, in part:
In Endrew F. v. Douglas County School District (2017) 580 U.S.___[137 S.Ct. 988], the 
Supreme Court reconsidered the meaning of the phrase "some educational benefit" for 
a child not being educated in a general education classroom. The court rejected the 
contention by the school district that the IDEA was satisfied by a program providing 
"merely more than de minimis" progress, as well as parents' contention that school 
district's must provide an education that is substantially equal to one afforded to 
children without disabilities. "To meet its substantive obligation under the IDEA, a 
school must offer an IEP reasonably calculated to enable a child to make progress 
appropriate in light of the child's circumstances." ( Id., 580 U.S.___, 137 S. Ct. at p. 
1001.) The Court retained its earlier holding in Rowley that any review of an IEP must 
appreciate that the question is whether the IEP is reasonable, not whether the court 
regards it as ideal. While Endrew F. does not require an IEP to maximize educational 
benefit, it does require that "a student's educational program be appropriately 
ambitious in light of his circumstances, just as advancement from grade to grade is 
appropriately ambitious for most children in the regular classroom. The goals may differ, 
but every child should have the chance to meet challenging objectives." ( Id., 580 
U.S.___, 137 S. Ct. at p. 1000.)
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2.  What is FAPE under the IDEA?
Riverside Unified School District (cont’d.)

 The ALJ ruled, in part:
• In so clarifying "some educational benefit," however, the Court stated that it would 

not attempt to elaborate on what appropriate progress will look like from case to 
case. "It is in the nature of the Act and the standard we adopt to resist such an effort: 
The adequacy of a given IEP turns on the unique circumstances of the child for whom 
it was created." ( Id., 580 U.S.___, 137 S. Ct. at p. 1001.) Endrew does not create a 
new legal standard for what constitutes a FAPE, but is a clarification of Rowley. ( K.M. 
v. Tehachapi Unified School Dist. (E.D. Cal. Apr. 5, 2017, 1:15-cv-001835 LJO JLT) 2017 
WL 1348807, **16-18.) 

The Ninth Circuit further refined the standard delineated in Endrew F. in M.C., as the 
court stated that an IEP should be reasonably calculated to remediate and, if 
appropriate, accommodate the child's disabilities to enable progress to 
commensurate with non-disabled peers, taking into account the child's potential. 
(M.C., supra, *7.)
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2. Joshua A., a minor by and through Jorge A., etc. v. 
Rocklin Unif. Sch. Dist., 319 F.App‘x 692 (9th Cir. 

2009)(unpublished decision)

• The year at issue was the 2006-2007 school year. The student was eligible 
for services under the category of Autism. The Court ruled that the District 
was not required to provide Student with a “peer reviewed” ABA program 
in order to provide the Student a FAPE.

(See 20 U.S.C. § 1414 subd. (d)(1)(A)(18) [“A statement of special education… 

services, based on peer reviewed research to the extent practicable, to be 
provided to the child…”]

Note:  Methodology is usually left to the discretion of the teaching staff.  
Remember this:  Do not put something on the IEP unless it is necessary to 
provide the Student a FAPE.  [Why?]
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2.  But are the Courts Consistent?
L.M.H. et al. v. Arizona Dept. of Educ. 68 IDELR 4 

(USDC, Arizona July 19, 2016)

• Three year-old preschooler with “Preschool Severe Delay” in 
the area of “speech sound production.” The Court found the 
student’s educational program lacking based, in part, on the 
following reasoning
 “In designing an IEP, the special education and related services must be based 

on peer-reviewed research to the extent practicable.  34 C.F.R. § 300.320.  The 

methods employed in a student’s IEP may be found through an eclectic 
approach, which is not necessarily peer-reviewed but is based on peer-
reviewed research.  Joshua A. ex rel. Jorge A., 319 F. App’x at 695.  A Court 
must not critique an IEP with the benefit of hindsight; instead, it must evaluate 
whether the goals and methods were reasonably calculated to ensure that the 
child would receive educational benefits at the time of implementation.  
Anchorage Sch. Dist. v. M.P., 689 F.3d 1047, 1048 (9th Cir. 2012).”
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2.  Query: Do Schools have a responsibility 
to “remediate” a student’s disability?

• M.C. v. Antelope Valley Union High School District (9th Cir. 2017) 858 F.3d 
1189.

 Judge Alex Kozinski – “In other words, the school must implement an IEP that is 
reasonably calculated to remediate and, if appropriate, accommodate the 
child’s disabilities so the child can make progress in the general education 
curriculum, taking into account the progress of his non-disabled peers and the 
child’s potential.”

• But Remember:  Education Code section 5600, subdivision (e):  “It is also 
the intent of the legislature that this part does not set a higher standard of 
educating individuals with exceptional needs than that established by 
Congress under [the IDEA].”

• And Endrew F.:  “[The] absence of a bright-line rule, however, should not be 
mistaken for ‘an invitation to the courts to substitute their own notions of 
sound educational policy for those of the school authorities which they 
review’”.
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2.  Query: Do Schools have a responsibility 
to “remediate” a student’s disability?

• And please note Klein Independent School District v. Hovem (5th Cir. 2012) 690 F.3d 
390,398.):  In Klein, a former student of a school district alleged that the District 
failed to address his disabilities in the areas of written expression. An administrative 
hearing officer and, subsequently, a federal district court, found that the District did 
fail to provide the student with an appropriate education.  The Court of Appeals 
reversed those rulings.  In reading its conclusion, the Court explained:

 “Nowhere in Rowley is the educational benefit defined exclusively or even primarily in 
terms of correcting the child’s disability. Certainly, given the wide range of disabilities 
covered by IDEA, remediation may often by part of an IEP. Behavioral modifications, for 
instance, immediately come to mind as an example of an IEP strategy that may remediate 
a disability while also being necessary to confer educational benefits. But the whole 
educational experience, and its adaptation to confer ‘benefits’ on the child, is the 
ultimate statutory goal.”

• The Court also noted:

 “As has been noted, overall educational benefit, not solely disability remediation, is 
IDEA’s statutory goal.  Per’s IEPs were sufficient because they were ‘reasonably calculated 
to enable [Per] to achieve passing marks and advance from grade to grade’ in 
mainstream classes.”  
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2.  Special Education Services Must be Provided in the 
Least Restrictive Environment (LRE)?  What is That?

• Special education law also requires 
that a student be educated in the least 
restrictive environment (LRE) and 
mandates that removal of a child with 
disabilities from the regular education 
environment occur only when the 
nature and severity of the disability 
are such that education in regular 
classes with the use of supplementary 
aids and services cannot be 
satisfactorily achieved.  20 U.S.C. §
1412(a)(5)(A); Cal. Educ. Code §
56031.

• Please remember: Determining LRE is 
fact-specific for each child.
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2.  Factors to Consider in Determining the 
LRE

• Consider:
 “(1) the educational benefits of placement full-time in a regular class;

 (2) the non-academic benefits of such placement;

 (3) the effect [Student] had on the teacher and children in the regular 
class, and

 (4) the costs of mainstreaming [Student].”
Sacramento City Unified School Dist., etc., et al. vs. Rachel H., 14 F.3d 1398 

(9th Cir. 1994.)

 Also: “A placement must foster maximum interaction between disabled 
pupils and their non-disabled peers” in a manner that is appropriate to 
the needs of both.  (Ed. Code, § 56031; Santa Monica-Malibu Unif. Sch.

Dist., 59 IDELR 20 (March 6, 2012) .)

36



A General Structure of the Continuum of 
Placements: See Ed. Code § 56361

General Education Classroom with 
supports & modifications

• DIS Services
• Time Away from Gen. Ed.
• Separate Classroom part of the day 

(Resource Specialist Programs)
• Separate classroom all day on Gen. Ed. 

Campus
• NPS/NPA
• State Special Schools & Other Institutions

]  Least Restrictive 

Residential Treatment Center in 
State

RTC out of state ]  “Most” Restrictive 
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2. The Difficult Issue of Determining the 
LRE for a Particular Student

• For example:  El Centro Elementary School District, 113 LRP 
23857 (April 23, 2013)
 Student was a 7 year old boy who presented with Down Syndrome.

 The parent wanted the child in a general education classroom with an 
ABA-trained 1:1 aide.  The School District believed the child needed to 
be placed in an SDC class for a portion of the day.

 After days of testimony from experts on both sides, the ALJ ruled:

• “Over the course of the 2011-2012 school year, the District had continuously 
reviewed Student’s needs and had refined and modified Student’s IEPs to reflect new 
information, Student’s progress or lack of progress, and his acquisition of some 
school readiness skills. The evidence thus supports the District’s position that its 
placement offers for Student for the 2012-2013 school year were in the LRE for him.  
The evidence supports the contention that it properly addressed Student’s 
behavioral needs.”
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2.  Tustin Unified School District, 116 LRP 17624 
(March 4, 2016)

• A 5 year 8 month old student with “developmental delays”.  Student had a 
medical diagnosis of Autism. The District’s initial evaluation when Student 
was 3 ruled out Autism and found him eligible under SLI.  According to the 
ALJ, “[t]he parties [had] been in constant disagreement ever since!”

• In 2014, the District did conclude the Student met the criteria for Autistic-
like Behaviors and also found Student met criteria for Intellectual Disability.  
School staff believed he presented primarily with ID. The IEP showed ID as 
primary disability, with secondary eligibility of SLI.

• District wanted to provide Student with a blend of SDC and general 
education K classes.

(cont’d on next slide)
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2.  Tustin Unified School District, 116 LRP 17624 
(March 4, 2016)

• Parent raised a multitude of procedural and substantive attacks to the IEP, 
including a claim that the blended program was not the LRE.  On that issue, 
the ALJ ruled:

 This decision does not resolve every disagreement between the parties and 
does not determine or analyze every element of FAPE on which District had the 
burden of proof.  For the reasons set forth below, this decision concludes that 
District did not satisfy its burden of proof regarding a major substantive 
element of FAPE, the least restrictive environment.  Therefore, it is 
unnecessary to evaluate every procedural and substantive component of 
District’s offer.  Even if District had met its burden of proof as to all the other 
elements of a FAPE, without an offer that afforded Student education in the 
least restrictive environment, District’s March 13, April 13, and May 29, 2015 
offer for the 2015-2016 school year did not offer Student a FAPE.
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2.  Determining the LRE (cont’d.) 
Santa Monica-Malibu Unif. Sch. Dist. (March 6, 2012) 59 IDELR 20

• Student was a 4 year old male who presented with Autism.
• Parent wanted the Student educated in a mainstream “preschool” program 

with typically developing peers. Parents wanted the assistance of a 1:1 in a 
mainstream “preschool” environment.

• The District offered a small language based class with trained aides and a 
special education teacher, accommodations and support from service 
providers.

• The District used a variety of assessment tools including the Autism 
Diagnostic Observations Schedule (ADOS) which showed significant 
problems with social language and with other domains.  However, 
Student’s expert, a clinical psychologist with a certificate in 
neuropsychology, concluded a cognitive score on the Leiter-R of 136 – in 
the very superior range. Yet, on the WPPSI, he scored a 101.

• The Parents objected to the District’s offer based on a multitude of 
theories.   (cont’d on next slide)
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2.  Santa Monica-Malibu Unif. Sch. Dist. (cont’d.)
• On the issue of the LRE, the ALJ noted:
“Student failed to establish that District committed a procedural violation by failing to consider a 
continuum of placement options at the April 7, 2011 IEP team meeting.  (Issue 6(B)) District did 
not procedurally deny Student a FAPE, significantly impede the parent’s opportunity to 
participate in the decision-making process regarding the provision of a FAPE, or cause a 
deprivation of educational benefits.  Student failed to demonstrate that District did not consider 
a continuum of  placement options because the evidence demonstrated that District discussed 
two such mainstream placements, the PCCs that included typical peers. The purpose of the April 
7, 2011 IEP was to discuss Parent’s observation of Pine Street PCC, one of the District’s 
mainstream PCCs. The evidence shows that because Father was not impressed with the social 
play in that PCC, the District suggested another mainstream placement, LCDC PCC, with the 
greatest number of typical peers. At that meeting, although some District IEP team members, 
teachers and direct providers were reluctant to do so, District offered Student the equivalent of a 
mainstream placement.  LCDC PCC, a less restrictive setting on the continuum of placement 
options.  District did not commit a procedural violation merely because it did not offer Student a 
private preschool, pursuant to Father’s request. Moreover, …District offered Student a FAPE.”

(This was affirmed by the 9th Circuit Court of Appeals on 1/5/16 in A.R. a minor by and 
through his parents Charles Reese and Helen Reese, etc. v. Santa Monica-Malibu Unif. 
Sch. Dist. (unpublished decision) 66 IDELR 269 (9th Cir. 2016).
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Preschoolers!
What is Placement in LRE?
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California Educ. Code § 56441.4

• In California, Education Code section 56441.4 
sets forth the continuum of placement options.  
An appropriate setting can include:

a) A Regular public or private nonsectarian preschool program;
b) The child development center or family day care home;
c) The child’s regular environment that may include the home;
d) A special site where preschool programs for both children with 

disabilities and children who are not disabled are located close to each 
other and have an opportunity to share resources and programing;

e) A public school setting which provides an age-appropriate environment, 
materials, and services, as defined by the Superintendent.
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BB&K (c) 45

• EDUCATOR X:   I know there is no federal requirement 
that I have to create a general education preschool 
program!!!

• While there is no federal requirement to establish 
programs for children without disabilities for the sole 
purpose of implementing the IDEA’s  LRE requirements, 
the U.S. Department of Education has emphasized the 
requirement that the full range of placement options be 
available.   

No Federal Requirement???
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BB&K (c) 46

To Summarize:

• One offer
• Make placement clear
• Have knowledge of the logistics of the 

placement (for example, what is the make-up 
of the students in the class?)

• Analyze the LRE
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BB&K (c) 47

HOW??

• Providing opportunities for participation (even part time) 
of preschool children with disabilities in other preschool 
programs operated by public agencies (such as Head 
Start);

• Placing children with disabilities in private school 
programs for non-disabled preschool children or private 
school preschool programs that integrate children with 
disabilities and non-disabled children; and

• Locating classes for preschool children with disabilities in 
regular elementary schools. 
(64 Fed. Reg.12639 (1999).)
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BB&K (c) 48

No really, how?

• Least Restrictive Environment does not mandate IEP 
teams always place disabled children in regular preschool 
classes.  (Las Virgenes Unified Sch. District (1994) 2 
ECLPR 36.)   Placement is on the “unique needs” of the 
child.  

• Districts can create mixed programs.  (Etiwanda Sch. 
District, 107 LRP 4544)

• Head Start 
• Mix Head Start and other programs (Alhambra Unified 

Sch. Dist., 107 LRP 21579) 

48



3.  FAPE:  Can a Procedural Flaw in a Student’s 
Program Create a Denial of FAPE?

• In addition to recognizing the importance of the substantive requirements 
of the IDEA, the Supreme Court in Rowley also recognized the importance 
of adherence to the procedural requirements of the IDEA.  Id. at 201.  
Federal special education law requires states to establish certain procedural 
safeguards to ensure that each student with a disability receives the FAPE 
to which the student is entitled and that parents are involved in the 
formulation of the student’s educational program.  W.G. v. Bd. Of Trustees 
of Target Range Sch. Dist. No. 23, 960 F.2d 1479, 1483 (9th Cir. 1992.) 
Procedural flaws do not automatically require a finding of a denial of FAPE.  
Procedural violations that result in the loss of educational opportunity to 
the student or seriously infringe on the parent’s opportunity to participate 
in the IEP process do result in the denial of a FAPE.  W.G. 960 F.2d at 
1484.→
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3.  FAPE: Can a Procedural Flaw in a Student’s 
Program Create a Denial of FAPE?

• Note also IDEA-IA :
“In matters alleging a procedural violation, a hearing officer may find that a 
child did not receive a [FAPE] only if the procedural inadequacies:
(I) impeded the child’s right to a [FAPE];
(II) significantly impeded the parent’s opportunity to participate in the 
decision making process regarding the provision of a [FAPE]; or
(III) caused a deprivation of educational benefit.”  (Emphasis added; 20 
U.S.C. §1415)
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3.  So, What Does it Mean to Have an ALJ 
Make a Finding of a Procedural Violation?

• Let’s look at one Judge’s opinion:

Parent on behalf of Student v. Los Alamitos Unif. Sch. 
Dist., Case No. 2015050300 (August 12, 2015)
 Student is an eight year old girl who had just completed 1st grade in a 

regular education classroom.  She is eligible for services under the 
categories of OHI, due to a seizure disorder, and SLI.

 Student had a history of seizure disorders since about 10 months of 
age.

 In the Spring of 2012, Student underwent a medical procedure named 
an amygdalohippocampectomy, a left temporal lobectomy. This 
resolved her seizures. But after the surgery, her cognitive abilities 
decreased and she exhibited non-compliant behaviors, as well as 
attention problems. 
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3.  Los Alamitos (cont’d.)

Parent on behalf of Student v. Los Alamitos Unif. 
Sch. Dist., Case No. 2015050300 (August 12, 2015)
 The parties had a dispute over the 2013 IEP, the May 

and November 2014 IEPs, the February 2015 Triennial 
IEP and the February 2015 addendum meetings, and 
various elements of Student’s educational program.

 The issues presented were (next slide):
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3.  Los Alamitos (cont’d.)
1. Failing to offer Lindamood Bell services for language, literacy, language, 

processing, and memory development;
2. Failing to offer an appropriate assessment plan;
3. Failing to offer appropriate behavioral services;
4. Failing to offer appropriate parent training specific to students with 

structural brain differences and related disorders;
5. Failing to offer an educationally related MH services assessment to enable 

the development of an accurate FBA;
6. Failing to offer an appropriate FBA;
7. Failing to offer appropriate speech and language services;
8. Failing to offer an appropriate academic placement;
9. Failing to appropriately assess Student in the areas of (a) 

psychoeducational development; (b) vision therapy; (c) physical therapy; 
and (d) auditory processing;

(next slide)

53



3.  Los Alamitos (cont’d.)
10. Failing to provide an appropriate ABA trained aide;
11. Failing to develop appropriate goals;
12. Failing to offer an appropriate ABA home program;
13. Failing to offer appropriate OT services;
14. Failing to offer appropriate assistive technology;
15. Failing to offer appropriate vision therapy;
16. Failing to offer auditory integration training therapy;
17. Failing to make an offer of FAPE at the February 5, 2015 and February 24, 

2015 IEP meetings; and
18. Failing to allow Student’s parents to  meaningfully participate in the 

development of Student’s IEPs.

Student only prevailed on issues 3, 6 and part of 11.
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3.  Los Alamitos (cont’d.)
• The District conducted a FBA, but the ALJ found it to be insufficient.
• The ALJ  stated:

 “Here, District did not assess Student’s behavior within the meaning of the IDEA.  
First, Ms. Bain herself acknowledged that she had not assessed Student. Second, data 
collected only through observation does not suffice to meet the statutory 
requirement that District use ‘a variety of assessment tools and strategies.’  (20 U.S.C. 
1414(b)(2)(A) (emphasis added); W.H. ex rel. B.H. v. Clovis Unif. Sch. Dist.(E.D. Cal. 
June 8, 2009, No. CV F 08-0374 LJO DLB) 2009 WL 1605356, at *18 (suggesting that 
more than mere observation is required for an assessment); M.S. Lake Elsinore Unif. 
Sch. Dist. (C.D. Cal. July 24, 2015, Case No. 13-CV-01484-CAS (SPx), 2015 WL 4511947, 
*6.)  Third, although Ms. Bain is currently seeking her board certification in behavior 
analysis, the record shows that she was not qualified to independently identify 
behavioral antecedents.  (Educ. Code § 56320(g) (requiring an assessment to be 

conducted by persons knowledgeable about that disability).)  In fact, Ms. Bain’s 
characterization of Student’s behaviors was inconsistent and shown to be incorrect by 
District’s daily behavior logs.”
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3.  Los Alamitos (cont’d.)
• The ALJ  also stated:

 “District’s failure to assess Student’s behavior constitutes a procedural violation of the IDEA.  (R.B. ex 
rel. F.B. v. Napa Valley Unif. Sc. Dist. (9th Cir.  2007) 496 F.3d 932, 940 (“we have, more often than not, 
held that an IDEA procedural violation denied the child a FAPE.”).)  A procedural violation of the IDEA 
constitutes a denial of a FAPE “only if the violation (1) impeded the child’s right to a FAPE; (2) 
significantly impeded the parent’s opportunity to participate in the decision making process; or (3) 
caused a deprivation of educational benefits.”  (W.H. ex re. B.H. supra, 2009 WL 1605356, at *18; 20 
U.S.C. § 1415(f)(3)(E)(ii); Ed. Code, § 56505(f)(2); W.G. v. Bd. Of Trustees of Target Range Sch. Dist. No. 

23, Missoula, Mont. (9th Cir. 1992) 960 F.2d 1479, 1484.)  Here, Student’s maladaptive behaviors 
resulted in off-task behavior and her removal from the classroom on many occasions, thereby causing 
her to miss instruction or services.  Therefore, District’s failure to assess Student in behavior deprived 
her of educational benefits, and, accordingly, District denied Student a FAPE on that basis.  (Carrie I. ex 
rel. Greg I. v. Dep’t of Educ., Hawaii (D.Haw. 2012) 869 F.Supp.2d 1225, 1247 (“The lack of assessments 
alone is enough to constitute a lost educational opportunity.”

• The remedy for the procedural violation:
 “Within 10 business days of [this] Decision, District shall contract with an independent, doctorate-level 

Board Certified Behavior Analyst of its choice, to conduct a [FBA] of Student, to formulate a [BSP], and 
to prepare behavior goals individualized to Student.  District shall ensure that the assessment is 
completed within 60 calendar days of the date it executes the contract with the assessor.  District shall 
also fund the cost for up to two hours of the assessor’s time to attend the IEP team meeting convened 
to discuss the assessment.”
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3.  Let’s Look at a Different Type of 
Procedural Error

• Parent on behalf of Student v. Bellflower Unif. 
Sch. Dist., OAH Case No. 2015020485 (June 23, 
2015)
 Student was an 8 year old second grader who, in 

the 1st grade, was found ineligible for special 
education services based upon his initial 
multidisciplinary assessment.

Mother made a request for an IEE.

(next slide)
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3.  Bellflower Unif. Sch. Dist. (cont’d.)

 The District provided the following response to 
parent’s request for IEE:
• “Based on your current written requests, the District is offering the following:

An independent psychological/educational evaluation (IEE) to address the concerns 
regarding eligibility for Special Education Services.  The District offers to provide an 
IEE with one of the following Independent Assessors for you to choose from:

Helena Johnson, Ph.D.
Robert Patterson, Psy.D.
Ann Simun, Psy.D.

Once the District receives written notification of your choice of one of the assessors 
above, we will create an Assessment Plan and Release of Information and send it to 
you for you to sign indicating your consent to the Assessment Plan and the sharing of 
your child’s confidential information between the Assessor and the District.
The Assessment Plan will not be generated and the Assessment will not occur until 
we receive the appropriate written selection and consents from you.  Please submit 
your written selection response to my attention at the address above.”

58



3.  Bellflower Unif. Sch. Dist. (cont’d.)

 Parent requested Dr. Robin Morris to do the assessment.

 The District’s agency criteria was applied to Dr. Morris by the ALJ.  The 
ALJ rejected the District’s claim that Dr. Morris was biased against the 
District.

 Thus, the District was ordered to provide an IEE by Dr. Morris.

• “District’s failure to fund a psychoeducational IEE by Dr. Morris 
resulted in a procedural violation of the IDEA, which was more than 
a mere technical violation.  By failing to ensure that Mother 
received information on IEE criteria that was consistent with the 
IDEA, and failing, without unnecessary delay, to either file a due 
process complaint to prove that its evaluation was appropriate or 
ensure that an IEE was provided at public expense, District 
significantly impeded Mother’s opportunity to meaningfully 
participate in the IEP process.”
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3.  SOME OF THE MAIN 
PROCEDURAL MISTAKES
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3.  Parent Participation - 34 C.F.R. § 300.322

34 C.F.R. §300.322
(a) Public agency responsibility--general. Each public agency must 
take steps to ensure that one or both of the parents of a child with 
a disability are present at each IEP Team meeting or are afforded 
the opportunity to participate, including--

(1) Notifying parents of the meeting early enough to ensure that 
they will have an opportunity to attend;…

(d) Conducting an IEP Team meeting without a parent in 
attendance.  A meeting may be conducted without a parent in 
attendance if the public agency is unable to convince the parents 
that they should attend.  In this case, the public agency must keep a 
record of its attempts to arrange a mutually agreed on time and 
place, such as--
→
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3.  Parent Participation - 34 C.F.R. § 300.322

(1) Detailed records of telephone calls made or attempted and the 
results of those calls;

(2) Copies of correspondence sent to the parents and any 
responses received; and

(3) Detailed records of visits made to the parent's home or place of 
employment and the results of those visits.

(e) Use of interpreters or other action, as appropriate. The public 
agency must take whatever action is necessary to ensure that the 
parent understands the proceedings of the IEP Team meeting, 
including arranging for an interpreter for parents with deafness or 
whose native language is other than English.

(f) Parent copy of child's IEP. The public agency must give the 
parent a copy of the child's IEP at no cost to the parent.
(Emphasis added.)

If parents will not attend, stay engaged with them!
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3.  C.S. v. Desert Sands Unif. Sch. District and 

Riverside Unif. Sch. District, 2005110775

• Student was diagnosed as autistic in December 2005. Student was and is eligible 
for special education services pursuant to California Education Code section 
56441.11, subdivision (b)(1)(A). 

• Parents contended, among other things, that the District (RUSD) denied them 
meaningful participation in the IEP, failed to appropriately assess Student, and 
failed to provide appropriate services for Student.  Parents sought reimbursement 
for an IEE, as well as the in-home Applied Behavioral Analysis (ABA), clinic based 
program. →

This case was subsequently upheld by both the United States District Court and the 
Ninth Circuit Court of Appeals.  (C.S. v. California Office of Administrative Hearings, 
Case No. CV-06-0842 ODW (OPx); C.S. v. Riverside Unified School District et al., Case 
No. 07-56462.) 
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3.  C.S. v. Desert Sands Unif. Sch. District and 
Riverside Unif. Sch. District (Cont’d.)

• As to Parents’ meaningful participation, Mother attended the IEP and saw her 
role as a “sponge to soak up as much information as possible.” She told the IEP 
team that she was there to listen, and she wanted to discuss the IEP with her 
husband before providing comments or asking substantive questions. Mother 
also requested to observe the various SDCs available at Sunshine School.  During 
the IEP meeting, Mother asked some questions, but she did not dispute the 
findings of any of the assessments.  She also did not provide any information 
about private assessments that had been completed.  The District offered 
temporary placement of Student in a SDC at Sunshine School to commence as 
soon as Mother observed the classrooms (to determine which class) and 
registered Student for school. Mother did not agree to placement at Sunshine 
School on a temporary basis. Mother informed the IEP team that Student was in 
an in-home ABA program, and she wanted the district to pay for it. Mother did 
not sign the Informed Consent to the IEP. →
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3.  C.S. v. Desert Sands Unif. Sch. District and 
Riverside Unif. Sch. District (Cont’d.)

• Subsequent to the IEP, the district attempted to obtain additional information 
about the ABA program and other services Parents alleged that Student was 
receiving.  Parents never provided notes on the ABA program or information 
about private speech therapy.  In addition, parents never requested an IEE nor 
indicated that they were refusing to consider an SDC placement at one of the 
district’s schools.  Parents observed several SDCs.  As a result, the District 
continued to seek parental involvement in completing the IEP. The District made 
several attempts to reschedule the IEP. In October 2005, Mother again 
canceled, and indicated she would contact the District to reschedule. She never 
did so. →

65



3.  C.S. v. Desert Sands Unif. Sch. District and 
Riverside Unif. Sch. District (Cont’d.)

• The ALJ denied all reimbursement based on the Parents refusal to supply 
additional information and attend subsequent IEPs.  The ALJ further noted 
that the district attempted to make an offer, but without additional 
information, it could not do so.  Therefore, Parents’ allegations that the 
district had denied Student a FAPE or failed to offer appropriate services 
were premature. 

• Consider the following language from the decision: 

“The District attempted to assess Student’s LIFE Program. The parents failed 
to follow through with information or the rescheduling of the IEP. Given 
that the information was never provided and the IEP was never 
reconvened, the District could not make a final offer of placement. Until 
such time as an offer can reasonably be made and considered, there can be 
no determination as to whether a placement is appropriate….If Student 
wishes to receive any special education services from the District, he must 
cooperate with the District to complete the IEP process.”

Please be careful when interpreting this language.
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3.  Parent Participation (cont’d.)
• Failing to Provide Notice to Parents

 Assessments
 IEP Team Meetings
 Changes to Students’ Program
 Responding to Parental Requests
 Not providing student records (See, e.g., Abdella v. Folsom Cordova 

Unif. Sch. Dist.,68 IDELR 74, (USDC Eastern Dist. June 17, 2016) 
[District withstood procedural challenge claiming parents were not 
provided a copy of the actual teacher responses which were graphed 
and summarized in a psychoeducational evaluation.]

• Not Developing Effective and Reasonable Parent 
Communication System
 Identifying Appropriate Personnel For Parent to Raise Concerns
 Identifying Reasonable Expectations for School Staff Communication
 Putting It in Writing
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3.  Complying with IEPs

• Failure to provide programs and services consistent with IEP
 Provision of Program or Service (within a reasonable time)
 Frequency

• Failure to notify teachers and service providers concerning the 
contents of IEPs
 Access to the IEP
 Reviewing IEP Requirements
 IEP Goals
 IEP Services
 Accommodations and Modifications
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3.  Convening IEP Meetings

• Failure to Convene an IEP Meeting
 Parental Request

 Lack of Anticipated Progress

 Annually to Review Progress on Goals

• Failure to Convene an IEP Meeting within the Required 
Period of Time
 Within 30 Days of a Parent Request
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4.  FAPE: What if the Parents’ 
Placement is Better?

• To determine whether a school district has offered a student a FAPE, the 
analysis must focus on the adequacy of a district’s program.  Gregory K. v. 
Longview Sch. Dist., 811 F.2d 1307, 1314 (9th Cir. 1987).  If a district’s 
proposed program addresses the student’s unique needs, provides some 
educational benefit, and comports with the IEP, then that district has 
offered a FAPE, even if the parents prefer another program and even if the 
parents’ preferred program would likely result in greater educational 
benefit.  Rowley, 458 U.S. at 207-208; Gregory K., 811 F.2d at 1314; 20 
U.S.C. § 1401(8), § 1412(a)(5)(A); Cal. Educ. Code § 56031.
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5.  A Case Showing the Purpose of the Laws 
Protecting Students with Disabilities

Hornstine v. Township of Moorestown; Moorestown Board of Education, 
et al., 263 F.Supp.2d 887 

(N.J. DC  2003)
[The valedictorian with exceptional needs; a Section 504 case.]

• The court’s conclusion:
In summary, it appears that Superintendent Kadri and the Board initially 
attempted to appease the interests of some parents and students in the 
school community by reviewing plaintiff’s academic history to confirm that 
she had fairly earned the valedictorian award.→
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5.  Hornstine (cont’d.)

• In so doing, however, defendants adopted the assumption that somehow 
plaintiff’s disability and accommodations have given her an academic 
advantage over other students.  They have lost sight of the fact that 
plaintiff, unlike her peers, suffers from a debilitating medical condition, 
which has never been disputed by the Board, and that her accommodations 
were aimed at putting her on a level playing field with her healthy 
classmates.  Defendants should revel in the success of their IDEA program 
and the academic star it has produced; instead they seek to diminish the 
honor that has rightly earned. →
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5.  Hornstine (cont’d.)

• Regrettably, this issue has polarized the graduating class and the 
community – most of whom are uniformed about the facts and the law.  In 
light of that, I want to make clear that the evidence in this case has shown 
that Ms. Hornstine earned her distinction as the top student in her class in 
spite of, not because of, her disability. →
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5.  Hornstine (cont’d.)

• Accordingly, plaintiff is entitled to an order directing defendants to follow 
the policy that is in effect: the student with the highest seventh semester 
weighted grade point average will be named the valedictorian.  It is 
undisputed that plaintiff meets that criterion; thus, she should be the sole 
valedictorian of the Moorestown high School Class of 2003.

End.
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6.  The IDEA: The “Child Find” Requirement, also 
Referred to as the “Search and Serve” Requirement

• Identification and Referral:
 Educ. Code §56300:   Systematically seek Out

 Educ. Code §56301:   Continuous Child-Find

 Educ. Code §56302:   Identification procedures

 Educ. Code §56302.5: Assessment

 Educ. Code §56303:   Consider regular education 
programs and resources

 Educ. Code §56304:   Parent participation in 
assessment meetings
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6. Child Find: Systematically Seek Out

• Education Code 56300:

“Each district, special education local plan area, or county office shall 
actively and systematically seek out all individuals with exceptional needs, 
ages 0 through 21 years, including children not enrolled in public school 
programs, who reside in the district or are under the jurisdiction of a 
special educational local plan area or a county office.”

• Therefore:  have a “child find” policy in your District.
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6.  How Does “Child Find” Work in the 
Real World?

• Dept. of Education v. Carrie Rae S. (D. Hawaii 2001) 158 F.Supp.2d 
1190, 1194-1995: A district’s appropriate inquiry is whether the child 
should be referred for an evaluation, not whether the child actually 
qualifies for services. 

• Student v. Capistrano Unified School District, OAH Case No. 
2006040315: One school-related issue or problem, such as failing 
grades, is not usually sufficient to trigger child  find. 
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6.  How Does “Child Find” Work in the 
Real World?

• Student v. San Ramon Valley Unified School District, OAH Case No. 
2007080911: Issues in the home may not trigger child find if they do not 
seriously impact the student’s education.

• Birmingham Public Schools, 29 LRP 5406 (Mich. SEA 1998) [Community 
outreach efforts DO matter.]

• Scottsdale Unified School Dist., 103 LRP 8751 (Az. SEA 2003) [Child find 
requirements triggered where student diagnosed with bipolar disorder and 
ADHD.]
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7.  The IDEA: Eligibility for Special Education 
Services and the Importance of Assessment

Qualifying Disabilities Under the IDEA

1. Autism;
2. Deaf-Blindness;
3. Deafness;
4. Emotional Disturbance
5. Hearing Impaired;
6. Mental Retardation;
7. Multiple disabilities; 

8. Orthopedic Impairment;

9. Other Heal Impairment;

10. Specific Learning Disability;

11. Speech or Language 
Impairment; 

12. Traumatic Brain Injury; and

13. Visual Impairment, including 
Blindness

34 C.F.R. 300.7(c)(1)-300.7(c)(13)
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7.  Eligibility
• NOTE:

To be eligible for special education, the student 
must be classified as having a recognized disability 
AND be in need of special education services.  5 
C.C.R. 3001(ac) & 3030.
Also, a DSM-IV diagnosis ALONE does not mean the 
student is a special education student under the 
IDEA.  (See 5 C.C.R. 3001(ac) and see e.g.., Los 
Angeles USD104 LRP (SN04-00151 July 21, 2004) 
[Clinical Psychologist’s DSM-IV diagnosis of learning 
disability (not otherwise specified) “had no 
particular relevance to issue of whether student 
needed social emotional support.”]

Please remember this concept; it is 
important.
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7.  Eligibility
• One Reason Why a DSM-5 Diagnosis Does Not Always Mean a Child is Eligible for IDEA 

Services
When the DSM-5 categories, criteria and textual descriptions are employed for forensic 
purposes, there is significant risks that diagnostic information will be misused or 
misunderstood. These dangers arise because of the imperfect fit between the questions of 
ultimate concern to the law and the information contained in a clinical diagnosis.  In most 
situations, the clinical diagnosis of DSM-5 mental disorder is not sufficient to establish the 
existence for legal purposes of a “mental disorder,” “mental disability,” “mental disease,” or 
“mental defect.”  In determining whether an individual meets a specified legal standard (e.g., 
for competence, criminal responsibility, or disability), additional information is usually required 
beyond that contained in the DSM-5 diagnosis.  This might include information about the 
individual’s functional impairments and how these impairments affect the particular abilities in 
question.  It is precisely because impairments, abilities, and disabilities vary widely within each 
diagnostic category that assignment of a particular diagnosis does not imply a specific level of 
impairment or disability.

Moreover, the fact that an individual’s presentation meets the criteria for a DSM-5 diagnosis 
does not carry any necessary implication regarding the individual’s degree of control over the 
behaviors that may be associated with the disorder.  Even when diminished control over one’s 
behavior is a feature of the disorder, having the diagnosis in itself does not demonstrate that a 
particular individual is (or was) unable to control his or her behavior at a particular time.

(DSM-5 Manual pp. xxxii & xxxiii; emphasis added.)
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7.  Acalanes Union High School District,
OAH Case 2012100025

• Not every child who is impaired by a disability is eligible for special education. (Hood v. 
Encinitas Union School District (9th Cir. 2007) 486 F.3d 1099, 1106 (hereinafter Hood.)  A 
student may have a qualifying disability, yet not be found eligible for special education, 
because the student’s needs are able to be met with appropriate accommodations in 
and/or modification of the general education classroom.  (Hood, supra,486 F.3d at pp. 
1107-108, 1110.)  In the Hood case, the court instructed that ‘Just as courts look to the 
ability of a disabled child to benefit from the services provided to determine if that child is 
receiving an adequate special education, it is appropriate for courts to determine if a child 
classified as non-disabled is receiving an adequate special education, it is appropriate for 
courts to determine if a child classified as non-disabled is receiving adequate 
accommodations in the general classroom – and thus is not entitled to special education 
services – using the benefit standard. (Id. at p. 1107.)  Some disabled students can be 
adequately education in a regular education classroom. Federal law requires special 
education for a ‘child with a disability,’ who is defined in part as a child with an impairment 
‘who, by reason thereof, needs special education and related services.” (20 U.S.C. §
1401(a)(3)(A)(ii); 34 C.F.R. § 300.8(a)(i).)
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7.  Qualifying Disabilities Under State Regulations 
(See Title 5, Cal. Code Regs., § 3030)

§ 3030. Eligibility Criteria

(a) A child shall qualify as an individual with exceptional needs, pursuant to 
Education Code section 56026, if the results of the assessment as required by 
Education Code section 56320 demonstrate that the degree of the child's impairment 
as described in subdivisions (b)(1) through (b)(13) requires special education in one 
or more of the program options authorized by Education Code section 56361. 

The decision as to whether or not the assessment results demonstrate that the 
degree of the child's impairment requires special education shall be made by the IEP 
team, including personnel in accordance with Education Code section 56341(b). 

The IEP team shall take into account all the relevant material which is available on the 
child. No single score or product of scores shall be used as the sole criterion for the 
decision of the IEP team as to the child's eligibility for special education.

(cont’d on next slide)
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7.  (Title 5, Cal. Code Regs., § 3030, cont’d.)

(b) The disability terms used in defining an individual with exceptional needs 
are as follows:

[Autism]

(1) Autism means a developmental disability significantly affecting verbal and 
nonverbal communication and social interaction, generally evident before 
age three, and adversely affecting a child's educational performance. Other 
characteristics often associated with autism are engagement in repetitive 
activities and stereotyped movements, resistance to environmental change 
or change in daily routines, and unusual responses to sensory experiences.

(A) Autism does not apply if a child's educational performance is adversely 
affected primarily because the child has an emotional disturbance, as 
defined in subdivision (b)(4) of this section.

(B) A child who manifests the characteristics of autism after age three could 
be identified as having autism if the criteria in subdivision (b)(1) of this 
section are satisfied. 

(cont’d next slide)
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7.  Please Note the Differences:
DSM-5 Criteria, Pervasive Developmental Disorder --

299.00 Autism Spectrum Disorder

A. Persistent deficits in social communication and social interaction across 
multiple contexts, as manifested by the following, currently or by history 
(examples are illustrative, not exhaustive, see text):
1.  Deficits in social-emotional reciprocity, ranging, for example, from 
abnormal social approach and failure of normal back-and-forth 
conversation; to reduced sharing of interests, emotions, or affect; to failure 
to initiate or respond to social interactions.
2. Deficits in nonverbal communicative behaviors used for social 
interaction, ranging, for example, from poorly integrated verbal and 
nonverbal communication, to abnormalities in eye contact and body 
language or deficits in understanding and use of gestures; to a total lack of 
facial expressions and nonverbal communication.
3. Deficits in developing, maintaining, and understanding relationships, 
ranging, for example, from difficulties adjusting behavior to suit various 
social contexts; to difficulties in sharing imaginative play or in making 
friends; to absence of interest in peers.
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7.  DSM-5 Criteria, Pervasive Developmental Disorder -
- 299.00 Autism Spectrum Disorder (cont’d.)

B. Restricted, repetitive patterns of behavior, interests, or activities, as 
manifested by at least two of the following, currently or by history 
(examples are illustrative, not exhaustive; see text):
1. Stereotyped or repetitive motor movements, use of objects, or speech 
(e.g., simple motor stereotypies, lining up toys or flipping objects, echolalia, 
idiosyncratic phrases).
2. Insistence on sameness, inflexible adherence to routines, or ritualized 
patterns of verbal or nonverbal behavior (e.g., extreme distress at small 
changes, difficulties with transitions, rigid thinking patterns, greeting rituals, 
need to take same route or eat same food every day).
3. Highly restricted, fixated interests that are abnormal in intensity or 
focus (e.g., strong attachment to or preoccupation with unusual objects, 
excessively circumscribed or perseverative interests).
4. Hyper- or hyporeactivity to sensory input or unusual interest in 
sensory aspects of the environment (e.g., apparent difference to 
pain/temperature, adverse response to specific sounds or textures, 
excessive smelling or touching of objects, visual fascination with lights 
movement.)
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7.  More Definitions
• “Autism” means a developmental disability, which significantly affects 

verbal and nonverbal communication and social interaction, generally 
evident before age three (3), that adversely affects a child’s 
educational performance.  Other characteristics often associated with 
autism are engagement in repetitive activities and stereotyped 
movements, resistance to environmental change or change in daily 
routines, and unusual responses to sensory experiences.

TN Bd. Educ. R. 0520-1-9-.01(15)(a).  [Student] exhibits certain of the 
characteristics associated with autism, including deficits in 
communication and social interaction.

Deal v. Hamilton County Bd. Of Educ., 392 F.3d 840 (6th Cir. 2004).
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7.  (Title 5, Cal. Code Regs., § 3030 cont’d.)
* * *

[Emotional Disturbance]
(b)(4) Emotional disturbance means a condition exhibiting one or more of the 
following characteristics over a long period of time and to a marked degree that 
adversely affects a child's educational performance:

(A) An inability to learn that cannot be explained by intellectual, sensory, or health 
factors.
(B) An inability to build or maintain satisfactory interpersonal relationships with peers 
and teachers.
(C) Inappropriate types of behavior or feelings under normal circumstances.
(D) A general pervasive mood of unhappiness or depression.
(E) A tendency to develop physical symptoms or fears associated with personal or 
school problems.
(F) Emotional disturbance includes schizophrenia. The term does not apply to 
children who are socially maladjusted, unless it is determined that they have an 
emotional disturbance under subdivision (b)(4) of this section.

* * *
(cont’d on next slide)
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7.  (Title 5, Cal. Code Regs., § 3030 cont’d.)

* * *
[I.D.]

(b) (6) Intellectual disability means significantly subaverage general intellectual 
functioning, existing concurrently with deficits in adaptive behavior and manifested 
during the developmental period that adversely affects a child's educational 
performance.

* * * 
[OHI]

(b)(9) Other health impairment means having limited strength, vitality, or alertness, 
including a heightened alertness to environmental stimuli, that results in limited 
alertness with respect to the educational environment that:

(A) Is due to chronic or acute health problems such as asthma, attention deficit 
disorder or attention deficit hyperactivity disorder, diabetes, epilepsy, a heart 
condition, hemophilia, lead poisoning, leukemia, nephritis, rheumatic fever, sickle cell 
anemia, and Tourette syndrome; and

(B) Adversely affects a child's educational performance.

(cont’d on next slide)
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7. (Title 5, Cal. Code Regs., § 3030 cont’d.)

[SLD]
(b)(10) Specific learning disability means a disorder in one or more of the basic psychological 
processes involved in understanding or in using language, spoken or written, that may have 
manifested itself in the imperfect ability to listen, think, speak, read, write, spell, or do 
mathematical calculations, including conditions such as perceptual disabilities, brain injury, 
minimal brain dysfunction, dyslexia, and developmental aphasia. The basic psychological 
processes include attention, visual processing, auditory processing, phonological processing, 
sensory-motor skills, cognitive abilities including association, conceptualization and expression.

(A) Specific learning disabilities do not include learning problems that are primarily the result of 
visual, hearing, or motor disabilities, of intellectual disability, of emotional disturbance, or of 
environmental, cultural, or economic disadvantage.

(B) In determining whether a pupil has a specific learning disability, the public agency may 
consider whether a pupil has a severe discrepancy between intellectual ability and achievement 
in oral expression, listening comprehension, written expression, basic reading skill, reading 
comprehension, mathematical calculation, or mathematical reasoning. The decision as to 
whether or not a severe discrepancy exists shall take into account all relevant material which is 
available on the pupil. No single score or product of scores, test or procedure shall be used as 
the sole criterion for the decisions of the IEP team as to the pupil's eligibility for special 
education. In determining the existence of a severe discrepancy, the IEP team shall use the 
following procedures:
(cont’d on next slide)
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7.  (Title 5, Cal. Code Regs., § 3030 cont’d.)

(b)(10)(B)
1. When standardized tests are considered to be valid for a specific pupil, a severe 
discrepancy is demonstrated by: first, converting into common standard scores, using 
a mean of 100 and standard deviation of 15, the achievement test score and the 
intellectual ability test score to be compared; second, computing the difference 
between these common standard scores; and third, comparing this computed 
difference to the standard criterion which is the product of 1.5 multiplied by the 
standard deviation of the distribution of computed differences of students taking 
these achievement and ability tests. A computed difference which equals or exceeds 
this standard criterion, adjusted by one standard error of measurement, the 
adjustment not to exceed 4 common standard score points, indicates a severe 
discrepancy when such discrepancy is corroborated by other assessment data which 
may include other tests, scales, instruments, observations and work samples, as 
appropriate.

2. When standardized tests are considered to be invalid for a specific pupil, the 
discrepancy shall be measured by alternative means as specified on the assessment 
plan.

* * *
(cont’d on next slide)
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7.  (Title 5, Cal. Code Regs., § 3030 cont’d.)

3. If the standardized tests do not reveal a severe discrepancy as defined in 
subdivisions 1. or 2. above, the IEP team may find that a severe discrepancy does 
exist, provided that the team documents in a written report that the severe 
discrepancy between ability and achievement exists as a result of a disorder in one or 
more of the basic psychological processes. The report shall include a statement of the 
area, the degree, and the basis and method used in determining the discrepancy. The 
report shall contain information considered by the team which shall include, but not 
be limited to:

(i) Data obtained from standardized assessment instruments;
(ii) Information provided by the parent;
(iii) Information provided by the pupil's present teacher;
(iv) Evidence of the pupil's performance in the regular and/or special education 
classroom obtained from observations, work samples, and group test scores;
(v) Consideration of the pupil's age, particularly for young children; and
(vi) Any additional relevant information.

* * *
(cont’d on next slide)
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7.  (Title 5, Cal. Code Regs., § 3030 cont’d.)

4. A severe discrepancy shall not be primarily the result of limited school experience 
or poor school attendance.

(C) Whether or not a pupil exhibits a severe discrepancy as described in subdivision 
(b)(10)(B) above, a pupil may be determined to have a specific learning disability if:

1. The pupil does not achieve adequately for the pupil's age or to meet State-
approved grade-level standards in one or more of the following areas, when provided 
with learning experiences and instruction appropriate for the pupil's age or State-
approved grade-level standards:

(i) Oral expression.
(ii) Listening comprehension.
(iii) Written expression.
(iv) Basic reading skill.
(v) Reading fluency skills.
(vi) Reading comprehension.
(vii) Mathematics calculation.
(viii) Mathematics problem solving, and
* * *

(cont’d on next slide)
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7.  (Title 5, Cal. Code Regs., § 3030 cont’d.)

2.(i) The pupil does not make sufficient progress to meet age or State-approved grade-
level standards in one or more of the areas identified in subdivision (b)(10)(C)(1) of 
this section when using a process based on the pupil's response to scientific, 
research-based intervention; or

(ii) The pupil exhibits a pattern of strengths and weaknesses in performance, 
achievement, or both, relative to age, State-approved grade-level standards, or 
intellectual development, that is determined by the group to be relevant to the 
identification of a specific learning disability, using appropriate assessments, 
consistent with 34 C.F.R. sections 300.304 and 300.305; and

3. The findings under subdivisions (b)(10)(C)(1) and (2) of this section are not 
primarily the result of:

(i) A visual, hearing, or motor disability;
(ii) Intellectual disability;
(iii) Emotional disturbance;
(iv) Cultural factors;
(v) Environmental or economic disadvantage; or
(vi) Limited English proficiency.

(cont’d on next slide)
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(Title 5, Cal. Code Regs., § 3030 cont’d.)

(b)(10)(C)
4. To ensure that underachievement in a pupil suspected of having a specific learning 
disability is not due to lack of appropriate instruction in reading or math, the group 
making the decision must consider:

(i) Data that demonstrate that prior to, or as a part of, the referral process, the pupil 
was provided appropriate instruction in regular education settings, delivered by 
qualified personnel; and

(ii) Data-based documentation of repeated assessments of achievement at 
reasonable intervals, reflecting formal assessment of student progress during 
instruction, which was provided to the pupil's parents.

5. In determining whether a pupil has a specific learning disability, the public agency 
must ensure that the pupil is observed in the pupil's learning environment in 
accordance with 34 C.F.R. section 300.310. In the case of a child of less than school 
age or out of school, a qualified professional must observe the child in an 
environment appropriate for a child of that age. The eligibility determination must be 
documented in accordance with 34 C.F.R. section 300.311.
* * *
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7.  The definition of SLD has become more detailed.  Will the 

Courts now help us? Um….
Mr. and Mrs. Doe v. Cape Elizabeth Sch. Dist., 68 IDELR 61

(1st Cir. August 5, 2016)

• 8th grade student who., according to the Court, had “a… strong academic record.”
• An administrative hearing officer had ruled the Student “Jane” was no longer eligible for special 

education “despite allegedly suffering from a reading fluency deficit.”  The Court ruled:

 Having carefully considered the claims, we concluded that, while Jane’s overall academic 
performance could potentially be relevant in determining whether she has a reading fluency 
deficit, the district court erred in relying on such evidence without regard to how it reflects 
her reading fluency skills.  Additionally, we find that the court failed to make an 
independent judgment as the additional evidence submitted by the Does and afforded 
excessive deference to the hearing officer’s determinations in weighing the relevant reading 
fluency measures.

 We clarify, however, that even if the district court finds on remand that Jane has a reading 
fluency deficit, she would not be eligible for special education unless she also “needs” 
special education. In assessing that need, grades and standardized test results were not 
categorically barred from consideration any more than they are categorically barred under 
the first prong inquiry, so long as they were determined to be relevant in discerning a 
learning disability.
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8.  A Word About Assessments/Evaluations

• IDEA states 2 primary reasons for assessing students 
with disabilities:
 To determine if a student is eligible

 To aid in the planning of the educational program

(“educational” means more than academic); see Education 
Code section 56341.1, subd. (a)(4) [“The 
academic/developmental and functional needs of the child.”])
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8.  Assessments/Evaluations

• 60 day timeline to assess to determine whether a child is a 
child with a disability.  Must also have IEP by end of 60 day 
timeline.  (20 United States Code Section 1414.)

[Note: Under case law, this is not a “safe harbor.”  (See J.G., 
N.G., R.G. & S.G. v. Douglas County Sch. Dist., 552 F.3d 786 (9th 
Cir. 2008)).]

• LEAs may not seek due process to override parent’s initial
refusal to consent to special education services.

(34 Code Fed. Regs. §§ 300.300 and 300.301.)
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8.  A Properly Conducted Assessment

• Testing and assessment materials are appropriate for the purpose for which 
they are being used

• Provide assessment in pupil’s native language or mode of communication
• Tests and assessments must meet the following requirements:

 Provided in language and form most likely to yield accurate information;

 Valid and reliable;

 Administered by trained personnel;

 Assess as to proper areas of need;

 Test results should be accurate;

 No single measure or assessment is to be used as sole criterion; and

 Assessments conducted by persons knowledgeable of disability

(See Ed. Code §56320.)
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8.  Assessment (cont’d.)

• Child must be assessed in all areas related to suspected disability:

 The pupil is assessed in all areas related to the suspected disability including, if 
appropriate, health and development, vision, including low vision, hearing, 
motor abilities, language function, general intelligence, academic performance, 
communicative status, self-help, orientation and mobility skills, career and 
vocational abilities and interests, and social and emotional status.  A 
developmental history shall be obtained, when appropriate.  For pupils with 
residual vision, a low vision assessment shall be provided in accordance with 
guidelines established pursuant to Section 56136.  In assessing each pupil 
under this article, the assessment shall be conducted in accordance with 
subsections (h), (i), and (j) of Section 300.532 of Title 34 of the Code of Federal 
Regulations.  (Educ. Code § 56320(f); emphasis added.)
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8.  At this point, let’s look at a case 
discussing assessments and eligibility:

• San Diego Unif. Sch. Dist. v. Parent on behalf of 
Student, OAH Case No. 2015050873 (July 2015)
 There were three issues:

1. Was the District’s February 9, 2015 psychoeducational assessment 
appropriately conducted?

2. Was District’s April 2, 2015 mental health related services 
assessment appropriately conducted?

3. Did District appropriately find that Student was not eligible for 
special education and related services, pursuant to its May 13, 
1015 IEP?

101



8.  San Diego Unif. Sch. Dist. (cont’d.)

• The District proved the psychoeducational and 
mental health evaluations were appropriate.

• The district did not prove that Student was not 
eligible for special education services under 
OHI, SLD or ED, EVEN THOUGH NO 
APPEARANCE WAS MADE ON BEHALF OF 
STUDENT!  (Safety tip: this is an odd case.)
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8.  San Diego Unif. Sch. Dist. (cont’d.)
• The reasoning of the ALJ:

“District did not present evidence regarding the deliberative and weighing 

process conducted by the individualized educational program team regarding this 
issue. Ms. Cardoza, Ms. Johnson, and Ms. Gillingham were all present at the May 13, 
2015 meeting. None testified about any discussion conducted among the IEP team 
members regarding the Parents' concerns and observations, the assessment, and the 
application of the statutory standards to Student's condition. 

There are no notes or other narrative attached to the IEP report. Nowhere in 
the report is there any support for the contention that the team members gave 
independent consideration of Student's eligibility for special education or that there 
was any weighing of the statutory factors as to any disability category

It is as likely that the team uncritically adopted Ms. Johnson's 
recommendation to deny Student's eligibility as it is that they properly gave her case 
individual and collaborative attention. The unresolved question regarding the effect 
and extent of Student's auditory processing deficit does not imply careful 
consideration of the issue.” (next slide)
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8.  San Diego Unif. Sch. Dist. (cont’d.)
“Similarly, the importation of grade-level standards and "severe academic 

discrepancy" into the discussion regarding other health impairment disability puts the 
team's denial of eligibility in question. There is a significant possibility that the correct 
standards were not employed in making the determination. 

Ms. Cardoza's report did not make a recommendation regarding Student's 
eligibility under the emotional disturbance category. It appears, however, that the 
team entirely deferred to the report. This is compounded by the entire omission of the 
words "emotional disturbance" from the individualized educational program report. 

It is the statutory responsibility of the IEP team to determine whether a 
student is eligible for special education and related services. The decision must be 
made by the team collaboratively and in conformance with the statutory standards. 
On the evidence presented, it is not proven that this was done. It appears that the 
team abdicated its responsibilities and adopted the assessor's recommendation as to 
Student's eligibility under the specific learning disability and other health impairment 
categories. There is no persuasive evidence that the team made any determination 
regarding student's eligibility due to an emotional disturbance disability.”
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8.  Assessment Reminder

• Remember the Larry P. v. Riles (9th Cir. 1984) 793 F.2d 969 Rule. 
The Court banned the use of I.Q. tests on students of African 
American descent

• Practice Pointer:  Who is of African-American descent?

• Consider the Reasoning of Brentwood Union School District 
(October 26, 2015) 115 LRP 53681
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8.  When to Assess

• An initial referral.
• Educational needs, achievement, or functional needs warrant reevaluation, 

OR

• Parent or teacher requests reevaluation but no more frequently than 1 
time per year unless parties agree otherwise and at least every 3 years 
unless parent and LEA agree it would be unnecessary

(See 20 United States Code, §1414(a)(1)(B)(C)(D) & (2)(B); 34 Code Fed. 
Regs. §§ 300.301-300.306.)
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8.  The Assessment Needs to be “Timely”

• Compton Unif. Sch. Dist. (July 22, 2016) 116 LRP 31141.  
[Failure to follow the timing requirements of Education Code 
sections 56043 and 56321, subd. (a) resulted, in part, in a 
denial of FAPE.]
 When child is referred for assessment, an assessment plan is to be 

developed within “…15 calendar days of the referral not counting 
calendar days between the student’s regular school sessions or terms 
or calendar days of school vacation in excess of the five school days 
unless the parent agrees in writing to an extension.”  (Ibid.)

 An IEP must be convened to review the assessment within 60 days of 
the parent signing the assessment plan.  (Ibid., citing Ed. Code, §§

56043, subd. (c).)
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8.  The IEE Dilemma

• Parents have the right to an independent educational evaluation (IEE).  The 
question is, when can the parent obtain the IEE at public expense?

• If parent requests an IEE, the LEA must, without unreasonable delay, 
initiate due process to show its evaluation is appropriate or ensure an IEE is 
provided at public expense.

• LEA must provide parent with information about where IEEs may be 
obtained and agency criteria applicable for IEEs.

• LEA can ask for parent’s reason why he or she objects to the LEA evaluation 
but cannot require the parent to provide a reason. (See 34 Code Fed. Regs.  
§300.502(b)(4).)

(See, generally, 34 Code Fed. Regs. §300.502.)
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8.  The IEE Dilemma

• Please note the level of scrutiny that is occurring in assessment cases now.
• Consider Anaheim City School District, OAH Case No. 2010010357 (June 14, 

2010)

“The district denied the parent’s request and sought a due process hearing to show 
that its evaluation was appropriate.  In addition to not meeting the state 
requirement that the assessment be conducted by a credentialed school 
psychologist, the parent’s expert pointed out that the evaluation was deficient in 
several ways. The ALJ agreed, noting that the evaluator failed to follow the test 
publisher’s instructions regarding selection and application of theoretical models.  
As a result, she used a test model that was ill-suited to assess the student’s present 
levels of functioning in academics.  In addition, errors made by the evaluator raised 
questions about the integrity and validity of the assessment as a whole.  Although 
the evaluator argued that the errors she committed were not statistically significant 
and did not affect the outcome of the evaluation, the ALJ disagreed.
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8.  The IEE Dilemma
• Also, if you elect to defend, please note that to quote one unnamed private licensed 

educational psychologist, “You can poke holes at any assessment.”  E.g., see below:
• Assessment used 15 different standardized measures, as well as observations by 

multidisciplinary team.  Used proper scoring according to the manuals, and private 
“expert” claims it is still inappropriate.  E.g.:

Test of Auditory-Processing Skills Spanish-Bilingual Edition (TAPS:SBE)

Subtest

Word Discrimination

Phonological Segmentation

Phonological Blending

Number Memory Forward

Number Memory Reversed

Word Memory

Sentence Memory

Auditory Comprehension

Auditory Reasoning

Phonologic Index

Memory Index

Cohesion Index

Overall

SS

11

4

10

12

12

9

7

6

8

92

100

85

94
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9.  Some Areas of Eligibility that 
Present Some Practical Problems

• ADD/ADHD

• Specific Learning 
Disability

• Emotional Disturbance
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9.  IDEA - Eligibility
ADD/ADHD:
Education Code §56339

• (a) A pupil whose educational performance is adversely affected by a suspected or 
diagnosed attention deficit disorder or attention deficit hyperactivity disorder and 
demonstrates a need for special education and related services by meeting 
eligibility criteria specified in subdivision (f) or (i) of Section 3030 of Title 5 of the 
California Code of Regulations or Section 56337 and subdivision (j) of Section 3030 
of Title 5 of the California Code of Regulations for the federal Individuals with 
Disabilities Education Act (20 U.S.C. Sec. 1400 and following) categories of "other 
health impairments," "serious emotional disturbance," or "specific learning 
disabilities," is entitled to special education and related services. 

• (b) If a pupil with an attention deficit disorder or attention deficit hyperactivity 
disorder is not found to be eligible for special education and related services 
pursuant to subdivision (a), the pupil's instructional program shall be provided in 
the regular education program.
Please note the language of Code of Federal Regulations, section 300.504, 
subdivision (c)(3)-(4)→
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9.  IDEA - Eligibility
Please note the language of Code of Federal Regulations, section 300.504, 
subdivision (c)(3)-(4)

(3) Assessments are selected and administered so as best to ensure that if 
an assessment is administered to a child with impaired sensory, manual, or 
speaking skills, the assessment results accurately reflect the child's aptitude 
or achievement level or whatever other factors the test purports to 
measure, rather than reflecting the child's impaired sensory, manual, or 
speaking skills (unless those skills are the factors that the test purports to 
measure).

(4) The child is assessed in all areas related to the suspected disability, 
including, if appropriate, health, vision, hearing, social and emotional 
status, general intelligence, academic performance, communicative status, 
and motor abilities…
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9.  IDEA - Eligibility

Education Code § 56339 (cont’d.)

• (c) It is the intent of the Legislature that local educational agencies promote 
coordination between special education and regular education programs to 
ensure that all pupils, including those with attention deficit disorders or 
attention deficit hyperactivity disorders, receive appropriate instructional 
interventions. 

• (d) It is further the intent of the Legislature that regular education teachers 
and other personnel be trained to develop an awareness about attention 
deficit disorders and attention deficit hyperactivity disorders and the 
manifestations of those disorders, and the adaptations that can be 
implemented in regular education programs to address the instructional 
needs of pupils having these disorders. 

114



9.  IDEA - Eligibility
Emotional Disturbance:
Cal. Code of Regulations, Title 5, Section 3030(i)

• (i).  Because of a serious emotional disturbance, a pupil exhibits one or more of 
the following characteristics over a long period of time and to a marked degree, 
which adversely affect educational performance:

(1) An inability to learn which cannot be explained by intellectual, sensory, 
or health factors.

(2) An inability to build or maintain satisfactory interpersonal relationships 
with peers and teachers.

(3) Inappropriate types of behavior or feelings under normal 
circumstances exhibited ins several situations.

(4) A general pervasive mood of unhappiness or depression.
(5) A tendency to develop physical symptoms or fears associated with 

personal or school problems.

See, e.g., R.B., by and through her Guardian ad Litem F.B. v. Napa Valley Unif. Sch. 
Dist., 496 F.3d 932 (9th Cir. 2007) [Student’s difficult behavior was not pervasive 
enough to support a finding of educational emotional disturbance even with a 
clinical diagnosis of depression]; Elk Grove Unif. Sch. Dist., SN03-00729, 103 LRP 
53600 (Oct. 2013) [Student with a history of behavior issues not found eligible for 
emotional disturbance.]  

• Note: This is fact intensive!
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9.  IDEA - Eligibility
§ 56337. Determining specific learning disability

(a) A specific learning disability, as defined in Section 1401(30) of Title 20 of the 
United States Code, means a disorder in one or more of the basic psychological 
processes involved in understanding or in using language, spoken or written, which 
may manifest itself in the imperfect ability to listen, think, speak, read, write, spell, or 
perform mathematical calculations. The term "specific learning disability" includes 
conditions such as perceptual disabilities, brain injury, minimal brain dysfunction, 
dyslexia, and developmental aphasia. That term does not include a learning problem 
that is primarily the result of visual, hearing, or motor disabilities, of intellectual 
disabilities, of emotional disturbance, or of environmental, cultural, or economic 
disadvantage.

(b) Notwithstanding any other law and pursuant to Section 1414(b)(6) of Title 20 of 
the United States Code, in determining whether a pupil has a specific learning 
disability as defined in subdivision (a), a local educational agency is not required to 
take into consideration whether a pupil has a severe discrepancy between 
achievement and intellectual ability in oral expression, listening comprehension, 
written expression, basic reading skill, reading comprehension, mathematical 
calculation, or mathematical reasoning.
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10.  A Word About Students Who 
Are English Language Learners
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10.  English Language Learners

• The Unites States Department of Education’s 
Office of Civil Rights has maintained that when 
assessing students with “limited English 
proficiency,” appropriate testing measures 
must be used.  (Louisa County (VA) Public 
Schools (November 17, 2014) 115 LRP 4506.)
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10.  English Language Learners

• An independent hearing officer found an assessment 
given to a student who was not fluent in English was 
appropriate.  The Judge noted:
 “Critical to this case, the assessments selected must not be 

discriminatory on a racial or cultural basis, and must be 
administered ‘in the child’s native language or other mode 
of communication and in the form most likely to yield 
accurate information … unless it is clearly not feasible to so 
provide or administer.  (34 C.F.R. § 300.304(l)(ii).)”

Bensalem Township School District (Penn. SEA April 30, 2014) 
114 LRP 24883.
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10.  The Related Issue of Students in Language 
Immersion Classes

• Discussion Point:  El Centro Elementary School District, 113 LRP 23857 (April 23, 
2013) [ALJ touched on the dilemma of placing students with exception needs in 
language immersion classes.] The ALJ noted:

 Student first contends that the District should have advised Parents not to enroll him in a 
dual immersion Kindergarten class.  He also contends that no one from the District ever 
discussed the detriments of his continued enrollment in a class taught primarily in 
Spanish at any time during his IEP meetings.  The District responds that it would have 
been illegal for it to have either denied Student enrollment in the class or for it to have 
counseled Parents against enrolling Student in the class. The District further asserts that 
the issue was discussed frequently during the 2011-2012 school year.  The District further 
contends that it immediately began offering alternative placements to Student through 
the IEP process.

 Student’s contentions in this regard are without merit.  At the time Parents enrolled 
Student in the dual immersion class, Student was considered a general education student 
based on his last IEP, dated December 3, 2010. As the District correctly points out, it 
would have violated  Student’s rights under section 504 of the Rehabilitation Act… and 
under the Americans with Disabilities Act… had it refused to enroll Student in the class or 
somehow tried to otherwise convince Parents not to do so.
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11.  A Short Comment Regarding the 
McKinney-Vento Act

• Students who are homeless
• Please read Dear Colleague Letter, Office of Civil Rights (May 8, 

2014) 114 LRP 21049
 “To comply with these Federal civil rights laws, as well as the mandates 

of the Supreme Court, you must ensure that you do not discriminate 
on the basis of race, color, or national origin, and that students are not 
barred from enrolling in public schools at the elementary and 
secondary level on the basis of their own citizenship or immigration 
status or that of their parents or guardians. Moreover, districts may not 
request information with the purpose or result of denying access to 
public schools on the basis of race, color, or national origin. To assist 
you in meeting these obligations, we provide below some examples of 
permissible enrollment practices, as well as examples of the types of 
information that may not be used as a basis for denying a student 
entrance to school.” (next slide)
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11.  Dear Colleague Letter (cont’d.)

• “In order to ensure that its educational services are enjoyed only by residents of the 
district, a district may require students or their parents to provide proof of 
residency within the district. See, e.g., Martinez v. Bynum, 461 U.S. 321, 328 (1983).1

For example, a district may require copies of phone and water bills or lease 
agreements to establish residency. While a district may restrict attendance to 
district residents, inquiring into students' citizenship or immigration status, or that 
of their parents or guardians would not be relevant to establishing residency within 
the district. A district should review the list of documents that can be used to 
establish residency and ensure that any required documents would not unlawfully 
bar or discourage a student who is undocumented or whose parents are 
undocumented from enrolling in or attending school. 
As with residency requirements, rules vary among States and districts as to what 
documents students may use to show they fall within State- or district-mandated 
minimum and maximum age requirements, and jurisdictions typically accept a 
variety of documents for this purpose. A school district may not bar a student from 
enrolling in its schools because he or she lacks a birth certificate or has records that 
indicate a foreign place of birth, such as a foreign birth certificate.”
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11.  Somerset Public Schools and Fall River 
Public Schools (Mass. SEA) May 10, 2010

• “As stated above, under the provisions of the McKinney-Vento Homeless Education Act, 42 
USC § 11431, et seq., homeless public school students, whether or not they are eligible for or 
receiving special education, are entitled to choose either to continue attending school in the 
district where they attended before becoming homeless (the "school of origin"), or to enroll in 
the school district where they are living temporarily. The statute also requires districts to 
provide homeless students with transportation to and from school, if necessary, and to 
apportion the costs of transportation between the district of origin and the district where the 
student is temporarily living. (Id)
To assist school districts in implementing McKinney-Vento, DESE has issued several Advisories 
which contain detailed guidance on McKinney-Vento policies and procedures. Homeless 
Education Advisory 2004-9 provides such guidance regarding the "identification, enrollment, 
attendance, and success in school of children and youth who are in the care of the state while 
awaiting foster care placement and who are therefore designated as being homeless." Id. The 
Advisory elaborates that this group of children includes those in placements that are 
"temporary by design," (such as shelters, "bridge homes" or diagnostic placements), and may 
include children in placements "that are not temporary by design," (such as a foster home) but 
which may be a temporary placement for an individual child. (Id.) Each school district's 
"homeless liaison" is responsible for identifying children in state care who may be homeless, in 
consultation with the child's social worker.”  (next slide)
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11.  Somerset Public Schools (cont’d.)

• “As stated in the Statement of Facts, above, any enrollment disputes between a school district 
and a student claiming to be homeless, must be resolved via the DESE McKinney-Vento dispute 
resolution process, and the student must be allowed to continue attending his or her chosen 
school until resolution. (Homeless Education Advisories 2003-7, 7A, and 7B). 
The rights of special education students who are homeless are further set forth in state 
regulations at 603 CMR 28.10(5), which essentially restates a child's McKinney-Vento rights, 
and makes clear that state procedures and criteria for assigning school district responsibility 
for special education students may not restrict any rights such students may also have if they 
are homeless: 

(5) Responsibility for Homeless Students. Nothing in 603 CMR 28.00 shall limit the 
educational rights of homeless students and parents afforded under ... (McKinney-Vento). The 
following provisions apply to these students. 

(a) Homeless students shall be entitled to either continue to attend their school of 
origin, as defined by McKinney-Vento, or attend school in the city or town where they 
temporarily reside. To the extent feasible, homeless students should remain in their school of 
origin unless doing so is contrary to the wishes of such student's parent(s) or legal guardian ... 
(b) The school district(s) that was programmatically and financially responsible prior to the 
student becoming homeless shall remain programmatically and financially responsible for a 
homeless student until the parent(s) or legal guardian ... chooses to enroll the student in the 
school district where the shelter or temporary residence is located ...”
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Let’s Return to the IDEA
The IEP Team … the means by 

Which FAPE is Determined
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12.  Outline of an IEP (Ed. Code §56341.1 )

§56341.1.  Individualized education program of pupil; considerations; team 
duties; revision of program; rights of parent or guardian; electronically 
recording proceedings of team meetings; legislative findings and intent

• (a)  When developing each pupil’s [IEP], the [IEP] team shall consider the 
following:
 (1)  The strengths of the pupil.
 (2)  The concerns of the parents or guardians for enhancing the 

education of the pupil.
 (3) The results of the initial assessment or most recent assessment of 

the pupil.
 (4) The academic, developmental, and func�onal needs of the child. → 
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12.  Outline of an IEP (Ed. Code §56341.1 )

• (b)  The [IEP] team shall do the following:

 (1) In the case of a pupil whose behavior impedes his or her learning or 
that of others, consider the use of positive behavioral interventions 
and supports, and other strategies, to address that behavior;

 (2) In the case of a pupil with limited-English proficiency, consider the 
language needs of the pupil as those needs relate to the pupil’s 
individualized education program.

 (3) In the case of a pupil who is blind or visually impaired, provide for 
instruction in Braille, and the use of Braille, unless the individualized 
education program team determines, after an assessment of the 
pupil’s reading and writing skills, needs and appropriate reading and 
writing media, including an assessment of the pupil’s future needs for 
instruction in Braille or the use of Braille is not appropriate for the 
pupil.→
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12.  Outline of an IEP (Ed. Code §56341.1 )

 (4) Consider the communication needs of the pupil, and in the case of a 
pupil who is deaf or hard of hearing, consider the pupil’s language and 
communication needs, opportunities for direct communications with 
peers and professional personnel in the pupil’s language and 
communication mode, academic level, and full range of needs including 
opportunities for direct instruction in the pupil’s language and 
communication mode.

 (5) Consider whether the pupil requires assistive technology devices 
and services as defined in paragraphs (12) and (2) of Section 1401 of 
Title 20 of the United States Code.

• (c) If, in considering the special factors described in subdivisions (a) and (b), 
the [IEP] team determines that a pupil needs a particular device or service, 
including an intervention, accommodation, or other program modification, 
in order for the pupil to receive a free appropriate public education, the 
[IEP] team shall include a statement to that effect in the pupils [IEP].→

128



12.  Outline of an IEP (Ed. Code §56341.1 )

• (d) The [IEP] team shall review the pupils [IEP] periodically, but not less 
frequently than annually, to determine whether the annual goals for the 
pupil are being achieved, and revise the [IEP], as appropriate, to address 
among other matters:

 (1) Any lack of expected progress toward the annual goals and in the general 
curriculum, where appropriate.

 (2) The results of any reassessment conducted pursuant to Section 56381.

 (3) Information about the pupil provided to, or by, the parents or guardians, as 
described in subdivision (b) of Section 56381.

 (4)  The pupil’s anticipated needs.

 (5) Any other relevant matter.

• (e)  A regular education teacher of the pupil, who is a member of [IEP] team, 
shall participate in the review and revision of the [IEP] of the pupil 
consistent with subparagraph (C) of paragraph (1) of subsection (d) of 
Sec�on 1414 of Title 20 of the United States Code.→
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12.  Outline of an IEP (Ed. Code §56341.1 )

• (f)  The parent or guardian shall have the right to present information to 
the [IEP] team in person or through a representative and the right to 
participate in meetings, relating to eligibility for special education and 
related services, recommendations, and program planning.

• (g)(1) Notwithstanding Section 632 of the Penal Code, the parent or 
guardian, or local educational agency shall have the right to record 
electronically the proceedings of the [IEP] team meetings on an audiotape 
recorder.  The parent or guardian, or local educational agency shall notify 
the members of the [IEP] team of their intent to record a meeting at least 
24 hours prior to the meeting.  If the local educational agency initiates the 
notice of intent to record a meeting and the parent or guardian objects or 
refuses to attend the meeting because it will be tape recorded, the meeting 
shall not be recorded on an audiotape recorder.

• (2)  The Legislature hereby finds as follows:
 (A)  Under federal law, audiotape recordings made by a local educational 

agency are subject to the federal Family Educational Rights and Privacy Act (20 
U.S.C. Sec. 1232g), and are subject to the confidentiality requirements of the 
regulations under Sections 300.560 to 300.575, inclusive, of Part 34 of the 
Code of Federal Regulations.
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12.  Outline of an IEP (Ed. Code §56341.1 )

 (B)  Parents or guardians have the right, pursuant to Sections 99.10 to 99.22, 
inclusive, of Title 34 of the Code of Federal Regulations, to do all of the 
following:

• (i) Inspect and review the tape recordings.

• (ii) Request that the tape recordings be amended if the parent or guardian believes 
that they contain information that is inaccurate, misleading, or in violation of the 
rights of privacy or other rights of the individual with exceptional needs.

• (iii) Challenge, in a hearing, information that the parent or the guardian believes is 
inaccurate, misleading, or in violation of the individual’s right of privacy or other 
rights.

• (h) It is the intent of the Legislature that the [IEP] team meetings be non-
adversarial and convened solely for the purpose of making educational 
decisions for the good of the individual with exceptional needs.
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12.  IEPs
• New language in IDEA-IA mandates a description of how a child’s 

program will be measured and when progress reports will be 
provided.

• Can use video conferencing and conference calls.

• Team must include:
 Parent or parents, regular education teacher if the child participates 

in the regular education classroom, a special education teacher, 
District representative and other knowledgeable members.

Please note this carefully!  (20 U.S.C. § 1414(d)(1)(B).)
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The Excusal of a Member:
• Members not required to attend all of IEP if team members 

agree in writing that team member’s presence is not 
necessary.  Can also submit information in writing if the parties 
agree.  (Please do not do this unless you have the express and 
clear approval of the Director of Special Education Services, 
and possibly legal counsel.)

• May create a written amendment to modify the IEP after 
annual IEP meeting is completed.

(20 U.S.C. § 1414(d)(c)(i-iii).)

12.  IEPs (cont’d.)
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12.  IEPs (cont’d.)
• The IDEA-IA changed the definition of IEP from “a statement of 

the child’s present levels of educational performance” to include 
“a statement of the child’s present levels of academic 
achievement and functional performance.”

• The IEP also includes a review of “how the child’s disability 
affects the child’s involvement and progress in the special 
education curriculum”:
 For preschoolers – a statement of how the disability affects the child’s 

participation in “appropriate activities”; and
 For children who take alternative assessments which are designed to 

alternative achievement standards, a description of benchmarks and 
short-term objectives.→
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12.  IEPs (cont’d.)

• The issue of annual goals and objectives:
 Under IDEA-IA, the requirements for benchmarks and short term 

objectives are eliminated under Federal law.
 Need statement of annual goals, including academic and functional 

goals which are designed to meet the child’s needs resulting from the 
disability “to enable the child to be involved in and make progress in the 
general education curriculum;” and to “meet each of the child’s other 
educational needs that result from the child’s disability.”

 This is very important because this is how you show “some educational 
benefit.”

• The issue of services:  
 Requires that special education and related services and supplementary 

aides and services be based on peer-reviewed research to “the extent 
practicable.”

 Do not overlook this.
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12.  The IEP – Objective Criteria

• When writing an IEP, make sure to include objective criteria 
that would allow someone who is not familiar with the child to 
understand all information.  Including:
 Work samples, observations, test results, grades and evaluations.
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12.  IEPs

• The IDEA-IA changed the requirement of a statement of any
individual modifications in the administration of State or district
wide assessments of student achievement that are needed in
order for the child to participate in such assessment to “a
statement of any individual and appropriate accommodations
that are necessary to measure the academic and functional
achievement of the child on State and district-wide assessments
consistent with Section 1412(a)(16)(A) of this title.”

(20 U.S.C. § 1414(d)(1)(A)(VI)(aa).)
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12.  IEPs

• Question:  If the standard 
is that we have to show 
educational benefit, in light 
of how a student’s 
disability affects him or her, 
how much progress do we 
have to show? →

138



12.  IEPs
• Question:  If the standard is that we have to show educational 

benefit, in light of how a student’s disability affects him or her, 
how much progress do we have to show?

• Answer:  The IDEA does not guarantee specific educational 
outcomes. Therefore, a child does not have to be at or above 
grade level.  However, LEAs must show that the student made 
more than “de minimus” progress.  (Walezak v. Florida Union Free 
Sch. Dist., 142 F.3d 119 (2nd Cir. 1998).)  However, progress in the 
program must be evaluated in light of the limitations which are 
imposed on the unique disability of the child.  (Mrs. V. v. Milford 
Bd. Of Educ., 103 F.3d 1114 (2nd Cir. 1997).
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12.  IEPs (cont’d.)

• Question: Can we ever 
have an IEP team 
meeting without the 
parents? →
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12.  IEPs (cont’d.)

• Answer: Only if comply with Education Code section 56341.5, 
subd. (h), which says:

“A meeting may be conducted without a parent or guardian in attendance if 
the local educational agency is unable to convince the parent or guardian 
that he or she should attend.  In this event, the local educational agency 
shall maintain a record of its attempts to arrange a mutually agreed upon 
time and place, as follows:
→
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12. IEPs (cont’d)

• Education Code section 56341.5, subd. (h) (cont’d) :

“(1)  Detailed records of telephone calls made or attempted and the results 
of those calls.
(2)  Copies of correspondence sent to the parents or guardians and any 
responses received.
(3)  Detailed records of visits made to the home or place of employment of 
the parent or guardian and the results of those visits.”  (Ed. Code §
56341.5(h).)
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12.  The IEP Team – Transition Services

• “Beginning not later than the first IEP to be in 
effect when the child turns 16, or younger if 
determined appropriate by the IEP team…” the 
team must include measurable and appropriate 
post-secondary goals related to, as appropriate:
 Training

 Education

 Employment, and 

 Possibly independent living skills.

• This needs to be based on transition 
assessments.  34 C.F.R. § 300.320, subd. (b).

• This discussion is also helpful in preparing the 
parents for future discussions at IEP team 
meetings.
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12.  The IEP Team – Age of Majority

• Beginning not later than one 
year before the child reaches 
the age of majority…the 
team must include a 
statement that the child has 
been informed of the child’s 
rights under [the IDEA], if 
any, will transfer to the child 
on reaching the age of 
majority.”
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12.  The IEP Team - ESY
• Cal. Code. Regs. 3043:

“Extended school year services shall be provided for each individual with 
exceptional needs who has unique needs and requires special education and 
related services in excess of the regular academic year.  Such individuals shall have 
handicaps which are likely to continue indefinitely or for a prolonged period, and 
interruption of the pupil’s educational programming may cause regression, when 
coupled with limited recoupment capacity, rendering it impossible or unlikely that 
the pupil will attain the level of self-sufficiency and independence that would 
otherwise be expected in view of his or her handicapping condition.  The lack of 
clear evidence of such factors may not be used to deny an individual an extended 
school year program if the individualized education program team determines the 
need for such a program and includes extended school year in the individualized 
educational program pursuant to subsection (f).

* * *
(f)  An extended year program, when needed, as determined by the individualized 
education program team, shall be included in the pupil’s individualized education 
program.”
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12.  The IEP Team - ESY

• Question: In California, 
how many days 
cons�tute ESY? →

146



12.  The IEP Team - ESY

• Answer: See Cal. Code of Regulations 3043(d), which states:
 “(d)  An extended year program shall be provided for a minimum of 20 

instructional days, including holidays.  For reimbursement purposes:
(1)  A maximum of 55 instructional days excluding holidays, shall be 

allowed for individuals in special classes or centers for the severely 
handicapped; and
(2)  A maximum of 30 instructional days excluding holidays, shall be 

allowed for all other eligible pupils needing extended year.”

• [Correct Answer:  Depends on the needs of the Student!]
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12.  The IEP Team – Behavior Interventions

• Any time a student exhibits behavior problems that impede his 
education, the IEP team should discuss the need for:
 Behavior Goal(s);

 Behavior Support Plan;

 Behavioral Observation;

 Further Assessments; and

 Functional Analysis1 -- BIP.
1 Note:  The Hughes Bill is gone. But, not the reference to BIPs in 34 C.F.R. § 300.530 

(f)(1)(i)(ii)(2).)

Please remember:  Behavior goals or plans are not limited to ADHD or 
Emotionally Disturbed children.

Be careful of assuming a child is socially maladjusted. (See 
supplemental handout.)
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12.  Do’s & Don’ts at IEP Team Meetings: 
DOs

• Prepare a  DRAFT IEP; 
• Give parents reasonable notice of the meeting (should be at a 

“mutually agreeable” time and place)
• Make services clear on the IEP – clearly provide for a start date 

and clearly explain  frequency and duration;
• Make Student’s IEP goals and objectives clear and measurable 

(write clear baselines);
• Make sure IEP meeting notes are clear and legible (notes are 

not a transcript);
• Plan adequate �me to conduct the mee�ng;→

149



12.  Do’s & Don’ts at IEP Team Meetings: 
DOs

• Elicit parent input and note the parents’ input;
• Make meeting notes objective;
• Explain how the decision of the IEP team was reached;
• Summarize what happened at the meeting;
• Make only ONE offer (Union v. Smith, 9th Cir. Court of Appeals 

Case).  That is to say do not give two or three options as an
offer for parents to choose from.
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• Don’t agree to services or placement you believe or know are inappropriate 
just to get parental agreement (remember, even if parent agrees, the 
District must provide a FAPE to the Student); however, don’t adopt a “take 
it or leave it” posture at the IEP;

• Don’t make meeting notes emotional or one-sided;
• Don’t attribute a statement to the IEP team if consensus was not reached;
• Don’t commit to things you have no control over (teacher, provider, etc.);
• Don’t repeat what is already stated on the IEP form;
• Don’t add to the IEP after the team has been dismissed.

12.  Do’s & Don’ts at IEP Team Meetings: 
DON’Ts
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12.  Things You Generally Don’t Have to 
Document at IEPs

• Assign particular teachers or staff 
to a student;

• Specific Educational materials;
• Extracurricular activities that are 

not part of the educational 
program; and

• Teaching Methodology.

But:  Be aware of Title 5 California Code of Regulations §3042(a) which says:
“(a)  Special education placement means that unique combination of facilities, personnel, 
location or equipment necessary to provide instructional services to an individual with 
exceptional needs, as specified in the individualized education program, in any one or a 
combination of public, private, home and hospital, or residential settings.”
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12.  The Difficult IEP

1. Use an Agenda
 Moves meeting along
 Focuses discussion on child’s needs
 Ensures all necessary topics are covered
 Provides documentation

2. Stay Child Focused
3. If you have difficulty obtaining information 

from parents, remember the case of 
Oregon v. Adams (a Ninth Circuit Court of 
Appeals case).  An IEP is a “snapshot” in 
time.  Therefore, use the information you 
have available.  But be sure to follow-up 
and continue to seek the needed 
information.
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12.  Some Points to Keep In Mind
Regarding Difficult IEPs

• Prepare your staff with a proper staffing which should include a 
review of past and recent facts concerning the needs of the 
child – don’t make predeterminations that preclude parental 
input;

• Support your staff by trying to agree to some core values for the 
meeting, e.g.:
 We will listen respectfully; 
 Allow one person to talk at a time; 
 Consider all input and data;

• Be truthful and direct; and
• Clearly present your (your staff’s) view – whether in agreement 

or not with parents and attorney/advocate.
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13.  The Agency which Presides over 
Due Process Hearings

• Special education due process cases go before the Office of 
Administrative Hearings 

• Therefore, we have Administrative Law Judges hearing the 
cases; not Hearing Officers.

• The Burden of Proof:

Schaffer v. Weast, United States Supreme Court, Nov. 14, 
2005. [The burden of persuasion in due process cases is on the 
party seeking relief, whether it is the student or the district.]
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13.  Due Process Hearings (cont’d.)

• The general rule is that student’s last agreed upon and 
implemented IEP is the “stay put” placement. (34 Code Fed. 
Regs. §300.518 [child’s status during proceedings].)  However, 
the child will still move from grade-to-grade.

• Timeline for due process:
 Complaint filed by parent:

• Resolution meeting within 15 days!  Note: If an agreement is reached and 
put in writing, either party can void the agreement within 3 business days.

• Response to the complaint and possible prior written notice within 10 days

• Notice of insufficiency of complaint may be filed within 15 days

• 30 days to try to resolve the case; if no resolution, then hearing occurs and 
decision should be reached within 45 days

• Voluntary mediation is available through the Office of Administrative 
Hearings
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14.  Some Court Decisions and 
OAH Decisions
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14.  Provision of Free Appropriate Public 
Education

• Procedural Appropriateness

ML v. Federal Way S.D. (9th Cir. 
2005) 
Was the failure of District to 
include a regular education 
teacher at IEP team meeting fatal 
to the IEP?  YES!
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14.  What if the Parents will not sign the IEP?

• Prior Written Notice
• File for Mediation Only
• File for Due Process:
 I.R., a minor by her mother E.N. v. Los Angeles Unif. Sch. 

Dist., 805 F.3d 1164 (9th Cir. 2015)

• The 9th Circuit Court of Appeals ruled that pursuant to Education 
Code section 56346, subdivision (f), a school district must initiate 
due process if the parent does not consent to a component of the 
IEP which is needed to provide a FAPE.

• Question: What are the practical implications of this?
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14.  Anchorage School District v. M.P. and 
M.P., 689 F.3d 1047 (9th Cir. 2012)

• Continue to develop IEPs even if the parents 
are “zealous” and litigation is continuing.
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14.  Werner v. Clarkstown Central SD
43 IDELR 59 (SDNY 2005)

• Does the District have to include a representative from the 
proposed placement at an IEP team meeting?  

• Generally, yes.  However, Court did not order reimbursement 
for placement based on procedural inadequacy because 
parents’ cooperation with process was deemed a “sham”.
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14.  K.A. v. Charlotte-Mecklenburg Bd. Of 

Education, 43 IDELR 160
(W.D.N.C. 2005)

• Is the failure of a District to provide a “Prior Written Notice” of 
denial of services always enough to rise to the level where a 
student is denied a FAPE?

• No, but be careful of this! 
• Query:  What is prior wri�en no�ce?→→
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14.  Prior Written Notice

• 34 Code Fed. Regs. § 300.503(a):

“(a)  Notice.  (1)  Written notice that meets the requirements of paragraph 
(b) of this section must be given to the parents of a child with a disability a 
reasonable time before the public agency–

(i)  Proposed to initiate or change the identification, evaluation, or 
educational placement of the child or the provision of FAPE to the child; or

(ii) Refuses to initiate or change the identification, evaluation, or 
educational placement of the child or the provision of FAPE to the child.
(2)  If the notice described under paragraph (a)(1) of this section relates to 
an action proposed by the public agency that also requires parental consent 
under §300.505, the agency may give notice at the same time it requests 
parent consent.” →
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14.  Prior Written Notice

• 34 Code Fed. Regs. § 300.503(b):

“(b) Content of Notice:  The notice required under paragraph (a) of this section must 
include –

(1)  A description of the action proposed or refused by the agency;
(2)  An explanation of why the agency proposes or refuses to take the action;
(3)  A description of any other options that the agency considered and the 

reasons why those options were rejected;
(4)  A description of each evaluation procedure, test, record, or report the 

agency used as a basis for the proposed or refused action;
(5)  A description of any other factors that are relevant to the agency’s 

proposal or refusal;
(6)  A statement that the parents of a child with a disability have protection 

under the procedural safeguards of this part and, if this notice is not an initial referral 
for evaluation, the means by which a copy of a description of the procedural 
safeguards can be obtained; and

(7) Sources for parents to contact to obtain assistance in understanding 
the provisions of this part.”

164



14.  Fremont USD
43 IDELR 149 (2005)

• Can a poorly written IEP deny a student a FAPE?  Yes.

• An IEP must be understood by each of the 
professionals responsible for implementing the IEP.
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14.  Is the Substantive Standard Applied 
even handedly by the Courts?

• Let’s look at J.L., a minor by and through his Parent and 
Guardian Ad Litem Y.L. and Y.L. individually v. Manteca Unif. 
Sch. Dist. and San Joaquin County Office of Educ., 68 IDELR 17 
(E.D. D.C. 2016)
 Student presented with Autism and LSI. Student is 9 years old. As a 

result of a settlement agreement, in 2012-2013, Student attended an 
ABA program run by Therapeutic Pathways.  In the spring of 2012, he 
transitioned into an elementary school in MUSD.  He was provided a 
1:1 aide and ABA methods were used throughout the day.

 The judicial dispute focused on the issue of communication.  The 
Federal Trial Court, in focusing on the substantive standard of FAPE, 
sustained the ALJ’s decision on S/L and ordered that the defendants 
provide 30 minutes per week of District S/L  services.

(cont’d on next slide)
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14.  Is the Substantive Standard Applied 
even handedly by the Courts?

• J.L. (cont’d.)
 The Court noted:

• Defendants argue that Brents relied on an improper standard because she suggested 
that direct speech and language therapy would “help [J.L.] make the greatest gains 
and most rapidly acquire appropriate speech language and learning skills” and best 
meet his needs.  (Id., at 491 (emphasis omitted).)  The IDEA does not require schools 
to provide children with disabilities “the absolutely best or ‘potential-maximizing’ 
education” but rather  “to provide a ‘basic floor of opportunity’ through a program 
‘individually designed to provide educational benefit to the handicapped child.’” …

Congress, however, “did not intend that a school system could discharge its duty 
under the [IDEA] by providing a program that produces some minimal academic 
advancement, no matter how trivial.” … While Brents recommended what she 
thought would be best for J.L., she also found in both her 2010 and 2013 evaluations 
that J.L. was “severely delayed in all aspects of communication and requires 
intervention for speech and language remediation with a qualified speech and 
language pathologist.”
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14.  Las Virgenes USD
Predetermination

• Complicated case history 
involving three requests for 
due process and three 
settlement agreements.

• Fourth due process hearing 
when parents refuse to 
consent to the District’s offer 
of FAPE.

• District files.
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14.  Las Virgenes USD
Facts:

IEP PROPOSED:
 SDC “Learning Center” at Lupin Hills
 5 hours of supervision by behavior support provider
 1:1 aide for transition and as needed
 90 minutes a week of speech
 90 minutes a week of OT
 60 minutes a week of APE
 6 consultations w/ Clinical Psychologist
 ESY
 Transportation
 Parent Training and Planning Team Meetings→
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At Due Process Hearing

• Parents argued (1)  Procedural Violations – no names given, 
and (2)  Substantive Violations.

• HO found for District.→

14.  Las Virgenes USD
Facts:
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At District Court Level
• Reversal.

“The Court finds by a preponderance of the evidence that 
H.B.’s placement was predetermined, and accordingly, the 
procedural requirements of the IDEA were violated.  The 
Hearing Officer did not address this particular argument (or it 
was not raised), so there is no amount of deference the Court 
need give to the Hearing Officer’s opinion in this matter.”

14.  Las Virgenes USD 
Facts:
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At Ninth Circuit Level
• Allegations that District did not consult with Student’s parents before 

deciding to place him in a public school classroom for children with autism 
were not enough to prove IDEA violation.

• Flaw with District Court’s decision:  Did not establish District’s “state of 
mind” at IEP meeting.

• To establish predetermination, Parents must show District is unwilling to 
consider other placements.  This burden complicated by parents’ failure to 
suggest alternative placement at IEP meeting.

• Because lower court made no specific fact findings as to District’s intent, 
9th Circuit said District’s desire for public school placement did not 
establish predetermination.
H.B. v. Las Virgenes Unified School District
(9th Cir. 2007) No. 05-56486, 48 IDELR 31

14.  Las Virgenes USD
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14.  Difficult IEPs
Stay Engaged with the Parents

• Elk Grove Unified School District
(SEHO Case No. SN05-00617/05-00845): (When parents and/or legal 
counsel refuse to attend any IEP meetings; Preformatted Goals)

• Student v. Capistrano Unified School District (OAH Case No. 200811036) 
(When parents refuse to make out of state student available for 
assessment)

• C.S. v. Desert Sands Unif. Sch. District and Riverside Unif. Sch. District (OAH Case No. 
2005110775) (When parents refuse to cooperate with IEP process)
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14.  Difficult IEPs
Allegations of Bullying

• Please be careful about allegations of bullying – An IDEA issue now

Colton Joint Union School District (December 20, 2017) 117 LRP 52248

[Administrative Law Judge issued a broad ruling explaining that students 
bullying a student on an IEP can be a denial of FAPE.]
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15.  Exiting the Student from Special 
Education

• Question:  Is it legal for a 
parent to sign a student 
out of special education 
services?  
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15.  Exiting the Student from Special 
Education

• Answer: Yes.
• On January 1, 2009, the amended version of 34 CFR 

300.300 took effect.
• In sum, Section 300.300 permits parents to sign 

students out of special education.
Note: The District must provide prior written notice in 
addition to obtaining signed consent.
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15.  Exiting the Student from Special Education

34 CFR 300.300(b) Parental consent for services.
* * *

(4) If, at any time subsequent to the initial provision of special education and 
related services, the parent of a child revokes consent in writing for the continued 
provision of special education and related services, the public agency--

(i) May not continue to provide special education and related services to the child, 
but must provide prior written notice in accordance with § 300.503 before ceasing 
the provision of special education and related services;

(ii) May not use the procedures in subpart E of this part (including the mediation 
procedures under § 300.506 or the due process procedures under §§ 300.507 
through 300.516) in order to obtain agreement or a ruling that the services may be 
provided to the child;

(iii) Will not be considered to be in violation of the requirement to make FAPE 
available to the child because of the failure to provide the child with further special 
education and related services; and

(iv) Is not required to convene an IEP Team meeting or develop an IEP under §§
300.320 and 300.324 for the child for further provision of special education and 
related services.
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15.  An Unfortunate Real Circumstance

“Unfortunately, [Student] is unable to function in society as evidenced by his 
extensive legal and psychiatric history.  He needs LONG TERM rehabilitation 
alongside mental health services and psychosocial interventions.  He would benefit 
from being placed in a level 14 facility LONG TERM, possibly until he turns 18 years 
old.  He will probably seem rehabilitated earlier than this as he seems to respond 
very well to structure and confinement, but this is his pervasive pattern and he 
should not be released.  I would recommend the Seneca Center again as it has been 
the only level 14 placement he completed.  If [Student] FAILS a level 14 placement, 
Metropolitan State Hospital would be the least restrictive setting.”  (Taken from a 
Psychiatric Evaluation dated March 2010; emphasis in original.)
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15.  An Unfortunate Real Circumstance
“Please accept this letter as notification that [Student’s family] is hereby exiting 

[Student] from the District’s special education program.
* * *

…the [Family] feel they have no choice but to exit [Student] from special education 
in order for him to attend his neighborhood school.  [Student] and his family will 
continue to receive services and support from his social work and Behavioral Health 
teams.  Further, [Student] will not be losing any behavioral/social/emotional 
supports and services, as the District has not provided him with those services to 
date.
[Student] is still entitled to protections under Section 504 of the Rehabilitation Act, 
Title II of the Americans with Disabilities Act, and related State laws, including but 
not limited to the right to: be free from discrimination on the basis of disability; be 
free from exclusion from the District’s programs, services and activities; and be free 
from retaliation for asserting his rights under disability discrimination laws.
Also, [Student] is still entitled to a FAPE and accommodations under Section 504 of 
the Rehabilitation Act of 1973, and we are requesting  a 504 Plan meeting to 
develop a plan to help him access his education …”
(Letter requesting to exit Student from Special Education dated 8/27/10.)
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15.  The Possibility of Being Liable for Attorney Fees

• Pulido v. Rialto Unif. Sch. Dist., 50 IDELR 96, 108 LRP 29091 (May 11, 2008) 
[The Court awarded a parent approximately $85,000 in attorney's fees. The 
Federal District Court Trial Judge pointed out:  “To the extent that [the 
district] downplayed the risk of an adverse decision in [requesting] the due 
process hearing, because [it] did not expect that [the parent] would be 
represented by leading practitioners in the field of disability rights law, this 
case may serve to alter the cost-benefit analysis undertaken by [the 
district] in the future.”]

• Torrance Unif. Sch. Dist. v. Erin Magee, et al., 51 IDELR 153, 108 LRP 67503  
(Nov. 10, 2008) [Arguments that a parent achieved only a 25 percent 
success rate on her IDEA claim did not allow a California district to avoid 
paying more than $418,000 in attorney's fees. Noting that the unsuccessful 
claims helped bolster the parent's overall success, the U.S. District Court, 
Central District of California held that the parent could recover attorney's 
fees for those claims as well.]
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16.  BEWARE THE SPECTRE OF SECTION 504

• Section 504 of the Federal Rehabilitation Act of 1973, and its 
implementing regulations, prohibit discrimination on the basis 
of disability in public elementary and secondary education 
systems.  In addition, Section 504 requires that an evaluation 
be conducted any time a disabled student will be subjected to 
a change in placement.
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16.  A Brief Overview of the Purpose and 
History of Section 504

• Civil rights law to prohibit discrimination
 Provide meaningful access to persons with disabilities

 “Level the playing field” by allowing a student whose disability affects a 
“major life activity” -- learning

 Compare to IDEA which is an educational benefit and “funding law”; 
the two statutes are not identical

• Employment, not education, was main focus when passed
• Unfunded mandate
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16.  Recent Amendments

• As of January 1, 2009, school districts, in determining whether a student 
has a physical or mental impairment that substantially limits that student in 
a major life activity, must not consider the ameliorating effects of any 
mitigating measures that student is using. 

• This is a change from prior law. Before January 1, 2009, school districts had 
to consider a student’s use of mitigating measures in determining whether 
that student had a physical or mental impairment that substantially limited 
that student in a major life activity. In the Amendments Act, however, 
Congress specified that the ameliorative effects of mitigating measures 
must not be considered in determining if a person is an individual with a 
disability.
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16.  Recent Amendments

• Congress did not define the term “mitigating measures” but rather 
provided a non-exhaustive list of “mitigating measures.” The mitigating 
measures are as follows: medication; medical supplies, equipment or 
appliances; low-vision devices (which do not include ordinary eyeglasses or 
contact lenses); prosthetics (including limbs and devices); hearing aids and 
cochlear implants or other implantable hearing devices; mobility devices; 
oxygen therapy equipment and supplies; use of assistive technology; 
reasonable accommodations or auxiliary aids or services; and learned 
behavioral or adaptive neurological modifications.

• Congress created one exception to the mitigating measures analysis. The 
ameliorative effects of the mitigating measures of ordinary eyeglasses or 
contact lenses shall be considered in determining if an impairment 
substantially limits a major life activity. “Ordinary eyeglasses or contact 
lenses” are lenses that are intended to fully correct visual acuity or 
eliminate refractive error, whereas “low-vision devices” (listed above) are 
devices that magnify, enhance, or otherwise augment a visual image.
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16.  Free And Appropriate Education – Section 
504: Is there a difference between the two 

statutes?

• 504- Provision of regular or special education or aids and 
services designed to meet the educational needs of individuals 
with disabilities to the same extent that the needs of non-
disabled individuals are met.

• IDEA- Specifically references special education and related 
services in conformity with the IEP.
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16.  Elements Of “FAPE” Under
Section 504

• No cost to parents
• Services are appropriate, i.e., designed to provide educational 

benefit
• Least restrictive environment which allows maximum exposure 

to non-disabled peers
 Greater presumption of regular ed classroom
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16.  Section 504 (cont’d.)

• Therefore, be careful of the FAPE language used in a section 
504 context.

• For example: Inglewood (CA) Unif. Sch. Dist., 52 IDELR 79 (OCR 
IV, San Francisco (CA) 2008)

• A school district was found to have denied a Student a “FAPE” 
because the student’s 504 plan was not fully implemented by 
all of the student’s teachers.  The finding of failing to fully 
implement the IEP concerned matters such as failing to provide 
a parent with progress reports!
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16.  Also, because of an increasing number and 
variety of Section 504 claims, for example:

T.B., a minor, by and through his Guardian Ad Litem, Allison 
Brenneise, Robert Brenneise, Plaintiff-Appellants, Steven 
Wyner; Wyner and Tiffany, Appellants v. San Diego Unified 
School District 806 F.3d 451 (9th Cir. 2015)

• The 9th Circuit Court of Appeals ruled that a “reasonable jury” could 
conceivably find that a school district acted with deliberate indifference by 
allegedly failing to provide a properly trained person to perform G-Tube 
feedings. Therefore, the issue would have to be decided by a trial.
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16.  Therefore….

1. Note that 504 plans have new significance if a student is 
removed from special education by a parent.

2. Make SURE you have a mechanism for having school sites 
monitor implementation of 504 plans.

3. Provide training to school sites about the importance of 
implementing 504 plans.
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16.  Child Find – Section 504

• Affirmative duty to conduct child find at least 
annually 

• Referral based on suspected eligibility under Section 
504
 Reason to believe student is having academic, social, or 

behavior problems that substantially affect a student’s 
performance at school
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16.  Section 504 Committee

• Section 504 Committee is responsible for evaluation 
and placement
 Persons knowledgeable about child, data and placement 

options

 Parents not required to be members

• But probably a good idea

 Specifics are not provided by regulations

 Again, this is not the same as the IDEA

• Compare to structured IEP

191



16.  Section 504
• See Mark H., et. al v. Patricia Hamamoto, et al.,  620 F.3d 1090 

(9th Cir. 2010)
Despite claiming that the parents of two children with autism were seeking 
relief for IDEA violations, the Hawaii ED could not shake off allegations that it 
violated Section 504 by denying the children meaningful access to a public 
education. The 9th Circuit held that the End's alleged failure to provide 
reasonable accommodations, coupled with evidence of its deliberate 
indifference, could support an award of damages under Section 504.
To seek relief for denial of FAPE under Section 504, the parents needed to 
show that: 1) their daughters needed autism-specific services; 2) the ED was 
aware of that need but failed to provide the services; and 3) the services 
were available. The 9th Circuit  found that the parents' evidence raised 
genuine questions of fact as to each element.  
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17.  Section 504 Eligibility Compared to 
IDEA Eligibility

• Compare to IDEA
 Specific categories of disability
 In need of special ed and related services as a result of the disability 

• Excludes
 Environmental, cultural or economic disadvantage
 Age
 Primary language
 Homosexuality, bisexuality, or transvestitism
 ADA exemptions? - pedophilia, sexual behavior disorders, voyeurism, 

gender identity disorder, gambling, kleptomania, and pyromania
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18.  The Issue of the Interaction of the 
IDEA with the ADA

• K.M., a minor by and through her Guardian Ad Litem, Lynn 
Bright v. Tustin Unified School District,725 F.3d 1088, 1092 (9th 
Cir. 2013)

• In 2009, K.M. filed an administrative due process complaint under the IDEA against 
Tustin, which was heard by an Administrative Law Judge (“ALJ”) from the California 
Office of Administrative Hearings (“OAH”).  The OAH only has jurisdiction over IDEA 
claims.  It does not have jurisdiction over Section 504 or ADA based claims.  See, 
e.g., Irvine Unified Sch. Dist. and Cal. Dep’t of Educ., OAH Case No. 2010010931, 
Order dated January 20, 2011.  K.M. alleged that she was denied FAPE under the 
IDEA when Tustin refused to provide her with CART services.  After an eight-day 
hearing addressing the IDEA claim, the ALJ agreed with Tustin and concluded K.M. 
received FAPE, and that she and her parents were seeking services beyond what 
was required for K.M. to receive an appropriate education under the IDEA.
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18.  K.M. v. Tustin (cont’d.)
• K.M. appealed the ALJ’s decision to federal district court by filing a complaint 

alleging that the denial of her request for CART services violated her rights under 
the IDEA, Title II of the ADA, § 504 of the Rehabilitation Act, and California’s Unruh 
Civil Rights Act.  K.M. sought injunctive relief, damages, and attorney’s fees.  After 
the parties filed cross-motions for summary judgment, the district court granted 
Tustin’s motion finding that Tustin had provided sufficient services to provide K.M. 
with a FAPE.  The court concluded that Tustin did not violate any of K.M.’s 
procedural rights under the IDEA and that Tustin’s refusal to provide CART services 
was not a substantive deprivation of FAPE because “[the] evidence overwhelmingly 
suggested that K.M.’s performance in class did not indicate a serious need for CART 
services in particular.

• K.M. appealed the decision to the Ninth Circuit Court of Appeal.  On appeal, K.M. 
did not contest the court’s conclusion that Tustin complied with the IDEA and 
provided her with FAPE.  Instead, she asserted that Tustin failed to comply with the 
effective communication regulation under Title II of the ADA. 
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18.  K.M. v. Tustin (cont’d.)
• K.M. argued that Tustin’s obligations under the regulation were independent of, and 

not coextensive with, its obligations under the IDEA.  Id. Thus, the court considered 
the “narrow question [of] whether a school district’s compliance with its obligations 
to a deaf or hard-of-hearing child under the IDEA also necessarily establishes 
compliance with its effective communication obligations to that child under Title II 
of the ADA.”  Id. The court held that it did not.  Reversing the district court’s grant 
of summary judgment for the District, the court concluded that “in some situations, 
but not others, schools may be required under the ADA to provide services to deaf 
or hard-of-hearing students that are different than the services required by the 
IDEA.”  Id. at 1100.  The court held that as a matter of law the “equal opportunity” 
that must be provided under the ADA “effective communications” regulation, 28 
C.F.R. § 35.160, is “more stringent” than the “meaningful benefit” or “meaningful 
access” standard governing provision of FAPE.  The court then remanded the matter 
back to the district court. 
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18.  K.M. v. Tustin (cont’d.)
• It is important to note that the federal government, shortly after K.M. was decided, issued 

extremely broad guidance on the process schools should follow when presented with a 
request for an accommodation under the effective communication regulation of Title II of the 
ADA.  See, e.g., Dear Colleague Letter, U.S. Dept. of Justice, U.S. Dept. of Educ. (Nov. 12, 2014); 
Meeting the Communication Needs of Students with Hearing, Vision, or Speech Disabilities, 
U.S. Dept. of Justice, U.S. Dept. of Educ., https://www2.ed.gov/about/offices/list/ocr/docs/dcl-
factsheet-parent-201411.pdf; Effective Communication, U.S. Dept. of Justice, 
http://www.ada.gov/effective-comm.pdf; Frequently Asked Questions on Effective 
Communication for Students with Hearing, Vision, or Speech Disabilities in Public Elementary 
and Secondary Schools (“FAQs”), http://www2.ed.gov/about/offices/list/ocr/docs/dcl-faqs-
effective-communication-201411.pdf.  The jointly produced Frequently Asked Questions on 
Effective Communication for Students with Hearing, Vision, or Speech Disabilities in Public 
Elementary and Secondary Schools by the Department of Education and Department of Justice 
is attached for your review.  Significantly, the FAQs state, without citation to authority, that: 
“[c]ompliance with the effective communication requirement would, in most cases, not result 
in undue financial and administrative burdens.”  

• The Department of Justice’s/Department of Education’s reasoning for stating this assertion is 
not at all clear. 

Therefore, seek assistance from your District’s legal counsel!
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18.  The Specter of Civil Rights Liability: What 
Happened in Manhattan Beach?

Autistic boy to get millions from South Bay school district

The Associated Press
Last Updated 5:20 am PDT Friday, August 19, 2005
MANHATTAN BEACH, Calif. (AP) - The school district and the state will pay more than $6.7 
million to a family of an autistic boy to settle claims that the agencies failed to provide the 
child with an adequate education.  An attorney involved in the case said he believes the 
settlement is a record payment for a special education case.  The case began in 1999, 
when Deborah and John Porter claimed that the Manhattan Beach Unified School District in 
suburban Los Angeles had failed to provide their son with appropriate instruction in reading, 
language instruction and socialization. 
The state's special education hearing office agreed and ordered the 6,500-student district 
to make corrections.  But the Porters filed a federal lawsuit in 2000, claiming the district had 
not made the changes. 
U.S. District Court Judge Gary Allen Feess in December 2004 ruled that the district tried to 
"use the power it has as a means of retaliating against the Porters" for their criticism and 
lawsuit. He determined that the state Department of Education had failed to properly 
supervise the district in the Porter case. 
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19.  Some Salient Points Concerning
Student Discipline Under the
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19.  Student Discipline Generally

• The U.S. Supreme Court has held that 
all students have a Constitutionally 
protected property interest in their 
public education.  

• Therefore, all students are entitled to 
due process protections when 
educational services are to be withheld, 
as in the case of suspension or 
expulsion.
Goss v. Lopez, 419 U.S. 565, 572 (1975). 
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19.  Discipline (cont’d.)

(K)  PLACEMENT IN ALTERNATIVE EDUCATIONAL
SETTING –
(i) AUTHORITY OF SCHOOL PERSONNEL --

(A)  CASE-BY-CASE DETERMINATION -- School personnel may consider any 
unique circumstances on a case-by-case basis when determining whether to 
order a change in placement for a child with a disability who violates a code of 
student conduct.

(B) AUTHORITY -- School personnel under this subsection may remove a
child with a disability who violates a code of student conduct from their
current placement to an appropriate interim alternative educational setting,
another setting, or suspension, for not more than 10 school days (to the extent
such alternatives are applied to children without disabilities).→
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19.  Discipline (cont’d.)

(C) ADDITIONAL AUTHORITY -- If school personnel seek to
order a change in placement that would exceed 10 school days and
the behavior that gave rise to the violation of the school code is
determined not to be a manifestation of the child’s disability
pursuant to subparagraph (E), the relevant disciplinary procedures
applicable to children without disabilities may be applied to the
child in the same manner and for the same duration in which the
procedures would be applied to children without disabilities,
except as provided in section 612(a)(1) although it may be provided
in an interim alternative education setting.→
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19. Discipline (cont’d.)

(D) SERVICES -- A child with a disability who is removed from the
child’s current placement under subparagraph (G) (irrespective of
whether the behavior is determined to be a manifestation of the child’s
disability) or subparagraph (C) shall:

(i) continue to receive educational services, as provided in
section 612(a)(1), so as to enable the child to continue to participate in
the general education curriculum, although in another setting, and to
progress toward meeting the goals set out in the child’s IEP; and

(ii) receive, as appropriate, a functional behavioral assessment,
behavioral intervention services and modifications, that are designed to
address the behavior violation so that it does not recur.→
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19.  Discipline (cont’d.)
(E) MANIFESTATION DETERMINATION --

(i) IN GENERAL -- Except as provided in subparagraph (B), within 10 school
days of any decision to change the placement of a child with a disability because of a
violation of a code of student conduct, the local educational agency, the parent, and
relevant member of the IEP Team (as determined by the parent and the local
educational agency) shall review all relevant information in the student’s file, including
the child's IEP, any teacher observations, and any relevant information provided by the
parents to determine:

(I) if the conduct in question was caused by, or had a direct and
substantial relationship to, the child’s disability; or

(II) if the conduct in question was the direct result of the local
educational agency’s failure to implement the IEP.

(ii) MANIFESTATION -- If the local educational agency, the parent, and
relevant members of the IEP Team determine that either subclause (I) or (II) of clause
(i) is applicable for the child, the conduct shall be determined to be a manifestation of
the child’s disability. (emphasis added.)→
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19.  Discipline (cont’d.)
(F) DETERMINATION THAT BEHAVIOR WAS A MANIFESTATION -- If the local

educational agency, the parent, and relevant members of the IEP Team make the
determination that the conduct was a manifestation of the child’s disability, the IEP Team
shall:

(i) Conduct a functional behavior assessment, and implement a behavioral
interventional plan for such child, provided that the local educational agency had not
conducted such assessment prior to such determination before the behavior that
resulted in a change in placement described in subparagraph (C) or (G);

(ii) In the situation where a behavioral intervention plan has been developed,
review the behavioral intervention plan if the child already has such a behavioral
interventional plan, and modify it, as necessary, to address the behavior; and

(iii) except as provided in subparagraph (G), return the child to the placement
from which the child was removed, unless the parent and the local educational agency
agree to a change of placement as part of the modification of the behavioral
intervention plan.→

Note:  If the behavior is not a manifestation of the disability, the 
student may be disciplined as any other student would be.
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19.  Discipline (cont’d.)

(G) SPECIAL CIRCUMSTANCES – School personnel may remove a student
to an interim alternative educational setting for not more than 45 school days
without regard to whether the behavior is determined to be a manifestation
of the child’s disability, in cases where a child:

(i) Carries or possess a weapon to or at school, on school premises,
or to or at a school function under the jurisdiction of a State or local
educational agency;

(ii) Knowingly possesses or uses illegal drugs, or sells or solicits the
sale of a controlled substance, while at school, on school premises, or at a
school function under the jurisdiction of a State or local educational agency;
or

(iii) Has inflicted serious bodily injury upon another person while at
school, on school premises, or at a school function under the jurisdiction of a
State or local educational agency.→
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19.  Discipline (cont’d.)

(B) BASIS OF KNOWLEDGE -- A local educational agency shall be deemed
to have knowledge that a child is a child with a disability if, before the
behavior that precipitated the disciplinary action occurred:

(i) the parent of the child has expressed concern in writing to
supervisory or administrative personnel of the appropriate educational
agency, or a teacher of the child, that the child is in need of special education
and related services;

(ii) the parent of the child has requested an evaluation of the child
pursuant to section 614(a)(1)(B); or

(iii) the teacher of the child, or other personnel of the local
educational agency, has expressed specific concerns about a pattern of
behavior demonstrated by the child, directly to the director of special
education of such agency or to other supervisory personnel of the agency.
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Key Timelines (obtained from Wenkart, the California Educators’ 
Guide to School Law
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Key Timelines (obtained from Wenkart, the California Educators’ 
Guide to School Law
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Key Timelines (obtained from Wenkart, the California Educators’ 
Guide to School Law
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20. SOME NEW FEDERAL REGULATIONS 
FOR SCHOOLS
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20.  Some New Federal Regulations for 
Schools

On July 11, 2017, the U.S. Department of 
Education published regulations to 
implement Rosa’s Law, legislation enacted in 
2010 to replace the term “mental 
retardation” with “intellectual disability” in 
federal laws.  These laws include the IDEA, 
Section 504 of the Rehabilitation Act, the 
Elementary and Secondary Education Act and 
the Higher Education Act.  The regulations 
now ensure consistency of language with the 
federal statute and the implementing 
regulations. The new regulations become 
effective August 10, 2017.
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21.  Some New Federal Regulations (cont’d.)

On June 30, 2017, a publication came out on 
the final regulations that made technical and 
clarifying changes to Parts B and C of the 
IDEA.  These new regulations clarify that 
“regular high school diploma” refers to the 
standard high school diploma awarded to the 
preponderance of students in the state and is 
not aligned with alternate academic 
achievement standards.  The language 
further clarifies that a “regular high school 
diploma” does not include a recognized 
general equivalency diploma, certificate of 
completion, certificate of attendance, or 
similar lesser credentials.
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21.  Some New Federal Regulations (cont’d.)

The more substantive revisions relate to alternative assessments, and provide 
affirmative obligations on the part of IEP teams. The regulations specify that 
the state guidelines for participation in alternate assessments apply 
specifically to children with disabilities who are students with the most 
significant cognitive disabilities. 
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21. Some New Federal Regulations (cont’d.)

Perhaps more importantly, the regulations also now specify that a state or 
local educational agency must:
1. Provide to IEP teams a clear explanation of the differences between assessments 

based on grade-level academic achievement standards and alternate academic 
assessment standards. These include any effects of state and local policies on a 
student’s education resulting from taking an alternate assessment aligned with 
alternate academic achievement standards, such as how participation in such 
assessments may delay or otherwise affect the student from completing the 
requirements for a regular high school diploma;

2. Not prevent students with the most significant cognitive disabilities from 
attempting to complete the requirements for a regular high school diploma;

3. Inform parents that their child’s achievement will be measured based on 
alternate assessment standards; and

4. Inform both IEP teams and parents how a student’s participation in alternate 
academic assessments may delay or affect the student’s ability to complete the 
requirements for a regular high school diploma.
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21. Some New Federal Regulations (cont’d.)

Given this new direction, school district staff should be reminded to continue 
to use the correct terminology in all communications about students with 
intellectual disabilities. Additionally, school districts should carefully review 
and revise, as necessary, their existing board policies, administrative 
regulations, handbooks and/or IEP forms to update all language with revised 
statutory citations, and ensure that internal practice reflects the 
requirements of the new provisions described above. Staff facilitating IEP 
meetings should be reminded of the need to ensure sufficient parental 
participation throughout the IEP process, which now must include direct 
discussion at necessary meetings about their child’s appropriate involvement 
in alternative assessments.
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23.  Some Useful Resources
• LRP:  http://www.lrp.com/
• CDE:  http://www.cde.ca.gov/sp/se/
• OAH:  http://www.dgs.ca.gov/oah/SpecialEducation.aspx
• US DOE:  http://www.ed.gov/
• Final Part D Regulations of the IDEA:  https://www.ecfr.gov/cgi-

bin/text-
idx?SID=095967b449980649cdc4c4eec9cefa92&mc=true&tpl=
/ecfrbrowse/Title34/34cfrv2_02.tpl#0

• The California Educators’ Guide to School Law:  Orange County 
DOE:  http://ocde.us/LegalServices/Pages/The-California-
Educators'-Guide-to-School-Law.aspx
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Thank you for attending today!
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