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Where We’ve Been
July 11, 2019 – Michael Maurer

• Discussed the recent evolution in California’s legislative 
approach to housing policy.

• Began a conversation about ways cities can use a community 
approach to improve livability and increase housing 
opportunities

July 25. 2019 – Greg Rodriguez

• Focus on land use and density and some of the difficult policy 
decisions that need to be made on controversial topics 
associated with development in our communities to meet the 
growing demands for housing 

• Discussed access to safe, affordable and reliable means of 
transportation and some of the innovated approaches out 
there.



Where We’re Going

Policy-making in Ways that Advance 
Housing Goals

• Our respective roles in that process

• Hot topics

Rent Control

Economic Development, including 
Opportunity Zones and New Markets 
Tax Credits



“Make no little plans; they have no 
magic to stir men’s blood and probably 
themselves will not be realized.”

- Daniel Burnham (1846-1912) 
urban planner 



Let’s Talk About Our Roles

• Elected and Appointed Officials

• Staff

• Consultants

• The Public 

• The Media



The What

• Elected Officials set the policy in 
response to constituent needs and 
demands



The How

• Staff – sometimes assisted by 
consultants – carries out the policy as 
directed by the elected body

• Traditional Head Executive Structure

• City Manager, General Manager, CEO 
or other title

• Line-level staff have the expertise, 
training and responsibility for day-to-day 



The Why

• Public Demand for Needed Services

• Mike’s and Greg’s efforts detailed the 
evolution of these needs with respect to 
housing, transportation, infrastructure 
and the interplay among them

• A delicate and sometimes difficult 
balance to be responsive under funding 
constraints and competing needs – for all



A Note about the Media

• Best practices for handling records 
requests

• Develop and control message

• Be consistent

• Be honest



Hot Topic – Rent Control

• A lot of attention, but limited action

• Quick Survey of jurisdictions that have 
enacted some form of rent control

• Basic elements

• The Debate



Quick Survey of Rent Control 
Jurisdictions
• Local Governments in four states and the District 

of Columbia have some form of rent control 

• California, New York, New Jersey, and 
Maryland

• 37 states either prohibit or preempt rent control, 
while nine states allow their cities to enact rent 
control, but have no cities that have implemented 
it.

• Only Oregon has adopted state-wide rent control 
legislation



Rent Control in California 

• 1995 Costa-Hawkins Rental Housing Act

• rent control cannot be applied to housing units built after 
2/1/1995

• exempts condominiums, single-family homes,  rental 
properties with fewer than two (2) units and certain 
mobilehome leases 

• For units constructed prior to 1995, Costa-Hawkins prohibits 
“vacancy control.”  

• Rent-controlled units become uncontrolled and subject to 
a rental increase any time a tenant moves out.  

• As a result, property owners will have the ability to reset or 
increase the rent to be paid at that time, without any 
limitations.  

• Once a new tenant moves into a vacant unit, the unit 
becomes, once again, subject to the rent control 
ordinance.



Recent Statewide 
Developments in CA
• Ballot Initiative soundly defeated in 2018
• Yesterday, Gov. Newsom announced his support 

for a “rent cap bill” that is “long overdue” in the 
state.

• AB 1482 pending; sounds like Oregon’s
• 7% annual cap plus inflation for next three 

years
• Would also require cause for evictions
• Would not apply to apts. built in last 10 yrs. or 

to single-family homes 



The Debate and Legal Stds.

• A rent control ordinance must allow the landlord 
to earn a just and reasonable return.  

• The term “just and reasonable return” is not 
concretely defined by the courts, but has been 
described in legal commentary to mean: 

• [A return] that is high enough to encourage 
good management, reward efficiency, and 
discourage the flight of capital; and is 
commensurate with returns on comparable 
investments, but not so high as to defeat the 
purpose of preventing excessive rents. 



The Justification

• The rent control ordinance must serve a 
legitimate government purpose.  Courts have 
held that protection of tenants from excessive 
rents or displacement are legitimate government 
purposes for rent control.  

• Cities enacting should develop a comprehensive 
record of facts to justify the purpose of the 
ordinance (e.g., market imbalance, rapidly rising 
rents, rate of displacement, etc.). 



Specific Provisions to Include

• A rent control ordinance must allow a 
provision for annual rent increases.

• Ordinance may include provisions to:

• address rent decreases

• certain cost pass-throughs

• eviction restrictions and relocation 
payments.



1. Rent Increases

• Just and reasonable return, either by way of 
formula (e.g., based on the Consumer Price 
Index (CPI)) or by way of a procedure for 
reasonably prompt review of a landlord’s 
application for a rent increase.

• However, even with a formula rent increase, 
the ordinance must still provide a procedure 
for a landlord to seek an additional increase 
if the formula does not generate a just and 
reasonable return



2. Rent Decreases

• Ordinance may also include provisions 
for rent decreases because of service 
and amenity reductions. 

• However, one appellate court limited 
the a city’s rent reductions unless the 
decrease in services or amenities also 
decreased compliance with the health 
and safety code.



3. Pass-throughs

• Ordinance may include provisions 
addressing annual increases in “pass-
though” costs (e.g., utilities). 

• However, generally, “pass-though” 
costs may not be charged to 
mobilehome park tenants, unless 
expressly allowed by statute. 



4. Eviction Restrictions and 
Relocation Payments

• Restrictions may include:
• a requirement that the landlord show a specific 

just cause for eviction (e.g., failure to pay rent, 
unlawful use, etc.)

• additional requirements for notice of termination 
• additional defenses for a tenant in a rent 

controlled unit. 
• Further, although California law allows landlords to 

remove their property from the rental market, an 
ordinance may require a landlord to pay for 
relocation assistance to the residents displaced from 
rent controlled housing.



Administration of Rent Control

• City may create a separate board, create 
separate staff position, or rely on existing 
City staff and departments. 

• In any case, review of applications for rent 
adjustment under a rent control ordinance is 
considered quasi-judicial, so due process 
affords the applicant notice and a hearing.

• Any decision by the review authority must 
be supported by factual findings and 
substantial evidence.



Tax Cuts and Jobs Act of 2017

• A comprehensive 
tax reform bill

• It creates 
“Opportunity Zones” 
and “Opportunity 
Funds” 

• Allocates $3.5 Billion 
in New Markets Tax 
Credits



How Do They Work?
• Allows taxpayers to defer paying 

federal tax on capital gains from 
property sales if the gains are 
invested in Qualified Opportunity 
Funds that invest 90% of their 
assets in businesses located or 
property used in a designated 
low-income community. 

• Investors receive modest tax 
reductions if they maintain their 
investments for at least 5 and/or 7 
years.

• Investors that hold capital in those 
funds for 10 years do not have to 
pay capital gains tax on the 
appreciation of their Opportunity 
Zone investments.

Allows taxpayers to defer paying federal tax on capital gains from property sales if 
the gains are invested in Qualified Opportunity Funds that invest 90% of their 

assets in businesses located or property used in a designated low-income 
community. 

Investors receive modest tax reductions if they maintain their investments for at 
least 5 and/or 7 years.

Investors that hold capital in those funds for 10 years do not have to pay capital 
gains tax on the appreciation of their Opportunity Zone investments.



NMTC vs Opportunity Zones

• New Market Tax Credits (“NMTC”) and 
Opportunity Zones are similar but distinct.

• NMTC are normally used to subsidize loans 
to qualified businesses in low-income 
communities. Opportunity Funds are 
required to use funds from deferred gains to 
make equity investments or acquire 
property in Opportunity Zones.

• NMTC is subject to an annual limit; recently 
it has been $3.5 Billion. Opportunity Zones 
have no limits. 



Maintaining Competitiveness

• The Governance Project recommends 
four principles that should guide the 
selection and development of 
Opportunity Zones.

• (1) Identify areas that demonstrate both 
social need and market                                            
traction.

• (2) Link capital investments to human 
capital strategies to maximize impact for 
lower income residents.



Maintaining Competitiveness

• (3) View Opportunity Fund investment 
capital as integral to a comprehensive, 
multi-year investment strategy that 
leverages and partners with additional 
public, private, and independent sector debt 
and equity providers to build sustainable 
businesses, ensure a skilled workforce, and 
strengthen community development.

• (4) Ensure a high quality data system to 
collect information on investments and 
provide a feedback loop for ongoing 
measurement and improvement.



Why Does this Matter?
• Some say there is $2.3 Trillion in 

unrealized capital gains on stocks 
and mutual funds. Opportunity Zones 
can be the recipients of that capital. 

• Congress intends to preserve 
incentives for affordable housing 
expansion, economic development 
investment in low-income 
communities, and development of 
specific renewable energy 
technologies, including solar and 
wind, as well as encouraging 
increased investment into capital 
assets, including equipment, for 
the expanded production of income.
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Thank You For Attending

This is the third in the BB&K Webinar Series: 
Innovating Livability for Communities. This webinar 
and the previous installments are available on our 

website: bbklaw.com


