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1. What the California rule, a.k.a. vested 
rights doctrine, is and how it came 
about

2. Discussion of vested rights cases 
before the California Supreme Court 

3. Predictions 

4. Q&A 



The California Rule

• Federal & State Constitutions prohibit the State 
(or local governments) from impairing contracts.

• In Kern v. Long Beach (1947), California 
Supreme Court holds right of a public employee 
to a pension benefit is a right based on contract 
principles.

• The California Supreme Court also established 
that “the right to a pension becomes a vested 
one upon acceptance of employment.”



The California Rule

• Most of the challenges focus on what is the substance of 
contractual right.

• In Kern, the California Supreme Court established that a 
public employer may make unilateral changes if: 

• the change is made for the purpose of keeping a 
pension system flexible to permit adjustments in 
accord with changing conditions and to maintain the 
integrity of the system; 

• the change must be reasonable and bear a 
reasonable relation to the theory of a pension 
system; and 

• changes which result in a disadvantage to 
employees should be accompanied by comparable 
new advantages.



The California Rule

• Lower court cases have interpreted the 
California Rule to prohibit any change in 
benefits or at least to set a very high bar for 
changes. 

• However, the California Supreme Court has 
held that prior to retirement, an employee 
does not obtain “any absolute right to fixed 
or specific benefits, but only to a substantial 
or reasonable pension”.  



The California Rule: 
Cases Pending Before Calif. 

Supreme Court
• Cal Fire Local 2881 v. CalPERS (Division Three)

• Issued December 30, 2016 
• Challenges changes made by PEPRA that 

restricted the purchase of airtime.
• Plaintiffs sought to force CalPERS to continue 

airtime purchases for classic members; State 
intervened to defend PEPRA.

• Borrowing from REAOC, court stated that 
plaintiffs had a heavy burden to demonstrate 
that legislation (i.e., the PERL) was intended 
to create enforceable private contract rights 
against the State.



The California Rule: 
Cases Pending Before Calif. 

Supreme Court
• Cal Fire Local 2881 v. CalPERS 

• Court of Appeal for First District, Division 
3 held that:

• Classic members have no vested right 
to purchase airtime service credit, on 
a prospective basis, under PEPRA.

• Cites favorably to Marin decision.  

• California Supreme Court granted review 
on April 12, 2017. 



The California Rule: 
Cases Pending Before Calif. 

Supreme Court
Cal Fire Local 2881 v. CalPERS 
• Questions before the California Supreme Court: 

1. Was the option to purchase additional 
service credits (“air time”) a vested pension 
benefit of classic members enrolled in 
CalPERS?

2. If so, did the Legislature’s elimination of the 
right to purchase air time violate the contract 
clauses of the federal and state 
Constitutions?  

• Status: Fully briefed, including response to 
amicus curiae briefs. Hearing not yet calendared.  



The Source of the Problem

Government Code Section 31461, as amended by AB 340 (2012) and AB 197 (2012):  

(a) [Unchanged]

(b) “Compensation earnable” does not include, in any case, the following:

(1) Any compensation determined by the board to have been paid to enhance a member’s 
retirement benefit under that system. That compensation may include:

(A) Compensation that had previously been provided in kind to the member by the 
employer or paid directly by the employer to a third party other than the retirement system 
for the benefit of the member, and which was converted to and received by the member in 
the form of a cash payment in the final average salary period.

(B) Any one-time or ad hoc payment made to a member, but not to all similarly situated 
members in the member’s grade or class.

(C) Any payment that is made solely due to the termination of the member’s employment, 
but is received by the member while employed, except those payments that do not exceed 
what is earned in each 12-month period during the final average salary period regardless of 
when reported or paid.



The Source of the Problem, 
Cont.

Government Code Section 31461, as amended  by AB 340 (2012) and AB 197 
(2012): 

(2) Payments for unused vacation, annual leave, personal leave, sick leave, or 
compensatory time off, however denominated, whether paid in a lump sum or 
otherwise, in an amount that exceeds that which may be earned in each 12-month 
period during the final average salary period, regardless of when reported or paid.

(3) Payments for additional services rendered outside of normal working hours, 
whether paid in a lump sum or otherwise.

(4) Payments made at the termination of employment, except those payments that 
do not exceed what is earned and payable in each 12-month period during the final 
average salary period, regardless of when reported or paid.

(c) The terms of subdivision (b) are intended to be consistent with and not in conflict 
with the holdings in Salus v. San Diego County Employees Retirement Association 
(2004) 117 Cal.App.4th 734 and In re Retirement Cases (2003)110 Cal.App.4th 426.



The Source of the Problem, 
Cont.

• The effect of the amendments to Section 
31461

• One of few pension reform measures of 
AB 340 which applies to legacy 
members. 

• It excludes numerous items of 
compensation from “compensation 
earnable” which had been deemed 
includable under the holding in the 1997 
Ventura decision. 



The California Rule: 
Cases Pending Before Calif. 

Supreme Court
• Marin Assoc. of Public Employees v. 

MCERA (Division Two)
• Decision issued August 17, 2016.
• At issue were changes adopted by the retirement 

board which restricted compensation earnable for 
legacy members.

• Employees argued that they had a vested right to 
the continued inclusion of payments formerly 
included under Section 31461 in the calculation of 
pension benefits. 



The California Rule: 
Cases Pending Before Calif. 

Supreme Court
• Employees argued: 

• Reliance on documented representations by 
MCERA and employers; 

• Contributions made on expectation that now 
excluded items of compensation would be 
included; 

• Agreed to take lesser wage and benefit 
packages in exchange for generous pension 
benefits; and 

• There were no comparable benefits extended.  
• Appellate decision contains broad policy-based 

arguments for a change in the law.



The California Rule: 
Cases Pending Before Calif. 

Supreme Court
• Marin Assoc. of Public Employees v. 

MCERA
• Court of Appeal for First District, Division 2 held:

• A modification in pension benefits was not required to be 
replaced by a comparable benefit.

• While public employees have a vested right to a pension, 
a right that is secured at the time of employment, such a 
right is not to a fixed or definite pension but to a 
reasonable pension.

• California Supreme Court granted review on 
November 22, 2016, but deferred matter pending 
disposition of Alameda County.



The California Rule: 
Cases Pending Before Calif. 

Supreme Court
Marin Assoc. of Public Employees v. 
MCERA
• While review was granted before the Alameda 

case, it has been held pending resolution of 
Alameda. 

• Status: On March 28th, the Court deferred 
further action on Marin until it first decides the 
Alameda case, or until further orders. 



The California Rule: 
Cases Pending Before Calif. 

Supreme Court
• Alameda County Dep. Sheriffs Assoc. v. ACERA 

(Division Four)
• Decision issued January 8, 2018.
• Involves employee associations from counties 

of Alameda, Contra Costa, and Merced.  
• Plaintiffs challenged changes made by the 

retirement boards which excluded payments 
that were previously included in compensation 
earnable. 

• Argued that the value of these payments 
should be included in compensation earnable 
for retirement benefit calculations.  



The California Rule: 
Cases Pending Before Calif. 

Supreme Court
• Alameda County Dep. Sheriffs Assoc. v. 

ACERA
• Court of Appeal, First District, Division 4 declined to 

follow Marin County, holding:
• Detrimental changes to legacy employees’ pension 

benefits are only justified by compelling evidence that the 
required changes manifest a material relation to the 
successful operation of a pension system.

• California Supreme Court granted review on March 
28, 2018. 



The California Rule: 
Cases Pending Before Calif. 

Supreme Court
Alameda County Dep. Sheriffs Assoc. v. ACERA
• Question before the California Supreme Court: 

Did amendments to Gov. Code Section 31461 
reduce the scope of the preexisting definition of 
“compensation earnable,” and thereby impair 
employees’ vested rights protected by the 
contracts clauses of the federal and state  
Constitutions? 

• Status: Answer brief due, extension granted to 
July 19th. 



The California Rule: 
Cases Pending Before Calif. 

Supreme Court
• McGlynn v. State of California (Division 

One)
• Decision issued March 20, 2018
• Judges elected in November 2012 but who 

took office after January 1, 2013 challenged 
application of PEPRA

• Court ruled in favor of State
• Application of PEPRA dependent on 

when judges first entered the system not 
when they were first elected.  

• Estoppel claim did not apply.  



The California Rule: 
Cases Pending Before Calif. 

Supreme Court
• McGlynn v. State of California
• California Supreme Court granted 

petition for review on June 27, 2018. 
• Status: Court deferred further action on 

McGlynn until it first decides the Alameda
case, or until further orders. 



Alameda vs. 
Marin, McGlynn & CalFire

• Represent conflicting decisions at the appellate court 
level on the appropriate vested rights analysis to 
apply in evaluating the permissibility of reducing 
pension benefits of current employees. 

• Difference of opinion on whether a public agency 
may be subject to an estoppel claims that promised 
benefits cannot be changed. 

• Marin/McGlynn – a public agency cannot promise 
benefits that exceed its statutory authority. 

• Alameda – a retirement board’s plenary authority 
to administer the system permits it to settle 
pension disputes.   



Change to the California Rule

• In Favor
• Public employers need more flexibility to manage 

finances and change benefit programs.
• Public employees should not have pension rights that 

are greater than in the private sector (e.g., future 
accruals are not vested).

• Original cases created a right that no public employer 
would normally confer upon public employees.

• Against
• Public employees have bargained for and relied on this 

treatment of pensions.
• Employees accept lesser pay and benefits during 

employment in reliance to a guaranteed pension benefit.



External Pressures/Factors

• Shift from GASB 27 reporting to GASB 68 
reporting as of fiscal years beginning after 
June 15, 2014

• Tension between funding public services and 
paying for pension contributions 

• Rising pension contributions
• Public perception 
• Legislative initiatives 



Predictions

• How will the California Supreme Court 
rule on Marin, Alameda and Cal. Fire? 

• What’s the future of the California Rule? 



Questions
& 

Answers



 2018 Best Best & Krieger LLP

Best Best & Krieger

Company/BestBestKrieger

@BBKlaw

Isabel C. Safie

Best Best & Krieger LLP
3390 University Avenue, Riverside, CA 92501

(951) 826-8309
isabel.safie@bbklaw.com

www.bbklaw.com


