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New Legislation



FEHC – TRANSGENDER RIGHTS

• California Fair Employment and Housing 
Council Regs effective July 1, 2017. Employers 
must:

• Permit performance of job duties 
corresponding to gender identity

• Permit use of facilities corresponding to 
gender identity

• Comply with employee request for preferred 
gender, name & pronoun

• Not subject employees to exam or require 
proof of gender



SB 396 – HARASSMENT AVOIDANCE 
ADDITIONAL TRAINING REQUIREMENTS

• Modifies mandatory sexual 
harassment avoidance training 
curricula for supervisors (applicable 
to employers with 50 or more 
employees)

• Must now expressly include 
discussion of gender identity, 
gender expression, and sexual 
orientation protections



SB 63 – NEW PARENT LEAVE 
ACT FOR SMALL EMPLOYERS
• Provides up to 12 weeks of 

job-protected bonding leave 
to employees of businesses 
that employ 20 or more 
people w/in 75-mile radius 

• Must have worked at 
least 1250 hours for at 
least one year

• Prior to this law, CFRA only 
provided baby-bonding 
when 50 or more employees

• Effective, January 1, 2018



SB 306 – LABOR COMMISSIONER 
INJUNCTIONS

• Allows the California Labor 
Commissioner to seek preliminary 
injunctions prior to investigation of a 
retaliation and whistleblower 
complaints (Labor Code 1102.5)

• Lower burden for injunction:  
“Reasonable cause” rather than 
“irreparable harm” 

• Temp. injunctive relief would not 
prohibit an employer from disciplining 
or terminating employee for conduct 
unrelated to retaliation claim.



AB 168 – SALARY INFORMATION

• Prohibits an employer from 
asking an applicant about prior 
salary, including benefits 

• Requires employer to provide a 
wage scale upon demand 

• Prior salary history, by itself, may 
not justify paying different wages 
based on gender



AB 450 – Immigrant Worker 
Protection Act

• Places restrictions on employers 
cooperating with Federal Immigration 
agencies, except where legally required 

• Prohibits employers from allowing ICE 
agents access to nonpublic work areas 
w/out a warrant

• Prohibits sharing employee’s 
confidential information, except for I-9 
form, without a subpoena 

• Requires businesses to notify the Labor 
Commissioner as well as the affected 
employees



SB 54 – California Values Act

• Prohibits state and local agencies from 
using state or local resources (money or 
personnel) to aid federal immigration 
agents unless conviction of one or more 
of 800 crimes

• AG to publish model policies by Oct. 1, 
2018



AB 1008 – CRIMINAL HISTORY

Prohibits businesses from asking 
about an applicant’s criminal history 
until after a conditional offer is made.  
Requires the business to meet strict 

standards before denying 
employment. In order to use to deny 
employment the history must have a 
“…direct and adverse relationship 

with the duties of the job.” Requires 
notice to applicant and 10 days to 

respond



Drugs in the Workplace: 
A Legislative Update



Proposition 64

• Voter initiative that legalized certain use and possession 
of marijuana for non-medical purposes and created 
State licensing of commercial cannabis businesses

• Statutes have continued to face frequent and significant 
change by the Legislature, now titled the “Medicinal and 
Adult-Use Cannabis Regulation and Safety Act” 
(MAUCRSA) 

• NO CHANGE TO FEDERAL LAW
• NO CHANGE TO EMPLOYERS’ RIGHT AND ABILITY 

TO MAINTAIN DRUG-FREE WORKPLACES



Can I Discipline an Employee for 
Using Marijuana?

• Yes! CA Supreme Court rejected medical marijuana 
patient’s claims under FEHA and Wrongful Termination 
in Violation Public Policy (Ross v. Ragingwire
Telecommunications, Inc. (2008) 42 Cal.4th 920 )

• Compassionate Use Act not intended to interfere 
with employment law

• Proposition 64/MAUCRSA likewise does not interfere 
with employers’ rights to maintain drug-free workplaces 
and to discipline for marijuana use – regardless of State 
law allowances

• Expressly affirmed in Health & Safety Code §
11362.45(f)

• Recommendation: REVIEW POLICIES, remind 
employees of them, reiterate employer expectations
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Wage & Hour Update



Wages are going up!



Minimum Wage &
Overtime Exemption Increases

Minimum Wage

• Jan 2018 $10.50 (<25)  $11.00 (26+)

• Jan 2019 $11.00 (<25) $12.00 (26+)

• Trend to $15 by 2022 (26+)

• Several “Off Ramp” Provisions

Exempt Salary Requirements 

• FLSA — new DOL salary threshold ($47,476/yr) on hold 

• California 

- $45,760/yr as of Jan. 2018 (26+) 

- $49,920/yr as of Jan. 2019 (26+)



Nevada v. United States DOL
(2017) WL 3837230

The Facts… 

• Department of Labor (DOL) proposed a new overtime 
rule, increasing the salary threshold from $23,660 to 
$47,476 for employees to qualify as exempt

• That rule was halted by a preliminary injunction in late 
2016

• Numerous states and business advocacy groups sued 
challenging the rule



Nevada (cont’d)

The Court’s Ruling

• DOL’s overtime rule was invalidated. The Court 
ruled that the significant increase of the salary 
threshold essentially rendered what tasks or 
duties an employee performed irrelevant

• DOL has appealed the decision to the 5th Circuit

• DOL is crafting a new overtime rule



Augustus v. ABM Security 
Systems, Inc. 

(2016) 2 Cal.5th 257
The Facts…

• Security guards worked at various commercial locations

• Security guards were required “to remain at the ready” for 
emergencies and other tenant needs during their 10-minute 
rest period

• Security guards brought a class action against ABM, 
claiming ABM did not provide “uninterrupted” rest periods as 
required by state law



Augustus (cont’d)

The Court’s Ruling… Employer loses…

• Supreme Court affirmed $90 million 
judgment for plaintiff guards

• An employer has to relieve employees 
from employer control during rest breaks

• The practice of requiring guards to 
remain on-call during their 10-minute rest 
periods violates the duty-free mandate



Augustus (cont’d)

Lessons Learned…  

• Have a written policy re: rest breaks

• Do not require employees to perform any 
work or remain on-call

• Do not require employees to remain 
onsite



Batze v. Safeway 
(2017) 10 Cal.App.5th 440

The Facts… 

• Assistant store managers for Safeway were 
classified as exempt 

• The assistant store managers claimed that they 
were required to work long hours stocking 
shelves, checking customers’ purchases, and 
building product displays   

• The assistant store managers sued for overtime  



Batze (cont’d)
The Court’s Ruling… Employer wins… 

• The Court found that the assistant managers
engaged in managerial tasks for more than 
50% of their workweek  

• While exempt status can vary week to week, the court can 
make a reasonable inference when no evidence indicates 
that tasks changed substantially

• The evidence that mattered: 

• Manager training program

• Review comments

• Observers/audits

• Realistic expectations



Batze (cont’d)

Lessons Learned…

For exempt employees:  

• Consider audit/observation

• Have employee sign job description

• Focus on exempt responsibilities in review

• If depart, have them walk replacement 
through their customary responsibilities



McKeen-Chaplin v. Provident 
Savings Bank, FSB

(9th Cir. 2017) 862 F.3d 847
The Facts…

• Provident Savings Bank sold mortgage loans to 
consumers, then resold those loans on the 
secondary market

• Mortgage loan underwriters reviewed mortgage 
loan applications to determine creditworthiness

• The Bank classified the underwriters as exempt 
under the “administrative exemption”



McKeen-Chaplin (cont’d)

The Court’s Ruling…  Employer loses…

• The underwriters were not exempt 
because they were not administering the 
business affairs of the enterprise 

• The underwriters were processing 
applications and selling mortgage loans



McKeen-Chaplin (cont’d)

Lessons Learned… 

• Be careful with the 
administrative exemption

• It only applies when the employee is 
“running the business” 

• It also requires significant discretion 
rather than enforcing the rules



Arias v. Raimondo
860 F.3d 1185 (9th Cir. 2017)

The Facts…

• Angelo Dairy hired Arias as a milker in 1995.  An I-9 form 
was not completed.  The Angelos used the threat of 
reporting Arias as a “weapon” to cause him to forego other 
employment. 

• Arias sued in 2006 for a variety of wage and hour violations 
(overtime, rest breaks, and meal periods).  

• The Angelos’ attorney (Raimondo) tried to derail Arias’ 
lawsuit and tried to get him deported.  

• Arias settled his wage and hour claims, but then sued 
Raimondo for retaliation under the FLSA.  



Arias (cont’d)

The Court’s Ruling… Employee wins…

• The Ninth Circuit held that wage and 
hour violations must be filed against an 
employer 

• BUT the retaliation provisions apply to 
“any person” and do not require that a 
defendant be the plaintiff’s employer 



Arias (cont’d)

Lessons Learned…  

• Be mindful of retaliation

• Any person can be a supervisor, a manager, 
a co-worker, an attorney – anyone with the 
ability to adversely impact the employee, 
the employment relationship, or the lawsuit

• The “rest of the story”…
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Harassment, Discrimination, 
Retaliation 



Husman v. Toyota Motor Credit
(2017) 12 Cal.App. 5th 1168

• Openly gay executive promoted to new 
role

• His new supervisors knew him, knew he 
was gay, and expressed no concern 
about his promotion

• Received complaints that Husman made 
several offensive comments; also 
chastised him for attendance issues and 
“lax management” in new role. 
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Husman v. Toyota Motor Credit

• Husman later fired for insubordination and 
performance issues – same executive who 
fired him had promoted him

• Husman sued; MSJ for Toyota at trial court

• “Same actor” defense undermined by “cat’s 
paw” evidence regarding manager who 
made negative comments and ridiculed him 
for essentially being “too gay” 



Fuller v. Idaho Dep’t of Corrections
(9th Cir. 2017) 853 F.3d 1154

• Fuller assaulted off duty by co-worker/ 
boyfriend (Cruz)

• Supervisors made statements to Fuller 
and other staff supportive of Cruz and 
told staff to “feel free” to give him 
encouragement

• Fuller went on medical leave/anxiety 
issue; request for paid admin leave was 
denied
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Fuller v. Idaho Dep’t of Corrections

• Ultimately Fuller resigned, sued under 
Title VII for harassment and 
discrimination

• Trial court granted MSJ for Department 
because the assault occurred outside the 
workplace, and the Department took 
remedial action



Fuller v. Idaho Dep’t of Corrections

• Fuller appeals, arguing that Department’s reaction to 
assault, i.e., punishing her for taking time off while 
supporting the employee who committed the assault, 
constituted a hostile work environment

• Court of Appeal reversed:  An objective, reasonable 
woman could find that her work environment had been 
altered because her employer “condoned” the assault 
“and its effects”



Aviles-Rodrigues v. LACCD
(2017) 14 Cal. App. 5th 479

• On November 21, 2013, LACCD tenure 
review committee voted to deny tenure to 
Professor Aviles-Rodriguez

• On March 5, 2014 Professor given 
written notice of the decision
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Aviles-Rodrigues v. LACCD
(2017) 14 Cal. App. 5th 479

• On June 30, 2014 – the last day of the 
semester – Professor’s employment with 
LACCD ends

• Professor files complaint for race 
discrimination with DFEH
June 29, 2015, followed by 
suit against LACCD



Aviles-Rodrigues v. LACCD

• Trial court grants judgment for LACCD on 
ground that DFEH complaint was filed more 
than a year after Professor was informed of 
tenure denial 

• Reversed on appeal
• One-year limitation period “from the date 

upon which the unlawful practice 
occurred” means from last day of 
employment, not from vote or notification



M.F. v. Pac. Peal Hotel Mgmt. LLC 
(2017) 16 Cal.App.5th 693, review filed 
(Dec. 5, 2017)
• M.F. was a housekeeper at hotel
• Hotel’s engineering manager saw 

trespasser on hotel property who was not 
a guest. 

• Engineering manager did not tell him to 
leave or report his presence to the 
housekeeping staff 

• Trespasser approached one of the 
housekeepers while she was cleaning a 
room and tried to give her money in 
exchange for sexual favors; a 
maintenance worker gets him to leave  



M.F. v. Pac. Peal Hotel Mgmt. LLC

• Trespasser goes to another room, same 
offer; housekeeper closes the door and 
reports the incident to her manager  



M.F. v. Pac. Peal Hotel Mgmt. LLC

• Housekeeping manager notifies other 
housekeeping managers & checks safety 
of the housekeepers in one building but 
not in the one in which M.F. was working

• M.F.’s supervisor checks the rooms on 
one floor but not on the floor in which 
M.F. was working



M.F. v. Pac. Peal Hotel Mgmt. LLC 

• Trespasser forces his way into the room 
that M.F. was working and assaults her 
for two hours; nobody ever comes to 
check on M.F.’s whereabouts 

• M.F. sues, alleging nonemployee sexual 
harassment and failure to prevent the 
harassment from occurring 

• Trial court entered judgment in favor of 
hotel, and M.F. appeals



M.F. v. Pac. Peal Hotel Mgmt. LLC

• Court of Appeal reverses- hotel had 
sufficient notice of the trespasser’s 
conduct from his earlier actions and the 
reports that were made by the other 
housekeepers

• Whether or not the hotel’s corrective 
actions were sufficient would be a 
question of fact and thus should be 
considered by a jury



Reynaga v. Roseburg Forest Prod. 
(9th Cir. 2017) 847 F.3d 678

• Efrain Reynaga & son are millwrights for 
Roseburg; they are the only employees of 
Mexican descent  

• Reynaga subjected to continual disparate 
treatment and a hostile work environment 
because of his race by the lead millwright, 
Timothy Branaugh (“Branaugh”) 

• Reynaga complains; Roseburg first 
investigates and then hires an outside 
company to investigate the claims 



Reynaga v. Roseburg Forest Prod. 

• Roseburg rearranges Reynaga’s & 
Branaugh’s work schedules, but 
on multiple occasions they were 
still scheduled to work together  

• On one such occasion Reynaga
left,  refusing to work with 
Branaugh; Reynaga fired a few 
days later. Sues alleging hostile 
work environment, disparate 
treatment & retaliation

• The district court grants 
Roseburg’s motion for summary 
judgment, and Reynaga appeals



Reynaga v. Roseburg Forest Prod. 

• Court of Appeal reverses and remands for trial

• Jury could conclude that (1) Branaugh’s conduct 
was sufficiently severe or pervasive to create a 
hostile work environment; and (2) Roseburg 
knew about Branaugh’s misconduct and failed to 
take effective remedial action

• Roseburg may have acted promptly in 
investigating Reynaga’s complaints, but prompt 
action is not enough; the remedial measures 
must also be effective



Nakai v. Friendship House Ass'n of 
Am. Indians, Inc. 

(2017) 15 Cal. App. 5th 32

• Nakai’s mother-in-law CEO fired him after 
Nakai’s wife disclosed that Nakai had a gun, 
was angry at Friendship House employees, 
relapsed into drug and alcohol abuse, and 
that she had a TRO against Nakai

• Nakai sued for marital status discrimination 
and failure to conduct an investigation 

• Trial court granted Friendship House’s 
motion for summary judgment and Nakai
appeals; Court of appeal affirms



Nakai v. Friendship House 
Ass'n of Am. Indians, Inc.

• Nakai failed to establish a prima facie case 
of marital discrimination 

• Nakai claimed he was treated differently 
because he was 
married to the CEO’s daughter

• No protection for the status
of being married to a
particular 
person  



Nakai v. Friendship House 
Ass'n of Am. Indians, Inc. 

• No duty to investigate before discharging 
Nakai

• Nakai was an at-will employee with no 
contractual rights to employment  

• Friendship House could 
discharge Nakai for any
reason, so long as not an
illegal reason 
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Disability Discrimination and 
Medical Leaves 



Alamillo v. BNSF Railway Company 
(9th Cir. 2017) 869 F.3d 916 

The Facts… 

• Locomotive engineer had a schedule that required him to report to work 
when called in.  Under the employer’s attendance policy, five missed calls 
during any twelve-month period “may result in dismissal.”  This
employee missed a total of ten calls in a six-month period, 
which the employer addressed progressively.  After providing 
additional training and two suspensions, the employer decided 
to terminate his employment.  The employee was provided with a right of 
appeal.  

• After reaching that decision, the employee stated he had sleep apnea.  

• The employer declined to change its decision to terminate.  



Alamillo (cont’d)

The Lawsuit… 

• The employee sued under FEHA for 
disability discrimination and failure to 
accommodate. 

• He claimed that the employer should 
excuse his past absenteeism because of 
the sleep apnea diagnosis. 



Alamillo (cont’d)

The Court’s Ruling… employer wins! 

• Misconduct occurred prior to diagnosis or 
disclosure of disability (and before 
accommodation ever requested)

• The Ninth Circuit held that excusing 
an employee’s past misconduct is 
not a reasonable accommodation 
under FEHA



Alamillo (cont’d)

Lessons Learned… 

• Employer does not have to unwind decision already 
made

• If short of termination, employer must engage 
in the interactive process

• Note other authority where disability caused
misconduct (i.e., OCD caused habitual tardiness
and bi-polar disorder caused tantrum)



Atkins v. City of Los Angeles 
(2017) 8 Cal.App.5th 696

The Facts…

• The City of Los Angeles runs a Police Academy. 

• Five police recruits were injured before they finished the 
City’s Police Academy.  The City terminated all of them 
because they could not return to full duty.  

• The City previously had a policy allowing recruits to be 
assigned to light duty pending full recuperation or 
permanent disability, but that policy was modified to 
comply with POST requirements



Atkins (cont’d)

The Lawsuit… 

• The recruits sued for disability 
discrimination and failure to 
accommodate under FEHA. 

• After a jury trial in their favor, the recruits 
were awarded significant economic 
damages ($6.5 million)



Atkins (cont’d)

The Court’s Ruling… Employees mostly win…

• The recruits could not prevail on their disability discrimination claim 
because they could not perform the essential Academy functions  

• However, the recruits won on their reasonable accommodation claim.  The 
Court held that the recruits were entitled to light administrative duty based 
on the City’s longstanding practice in effect when the recruits were injured  

• The City also had to consider whether the recruits were eligible for 
reassignment as an accommodation.  

• The Court also rejected the City’s undue hardship argument, since there 
was no evidence of an economic burden or an inability to hire public safety 
positions 



Atkins (cont’d)

Lessons Learned… 

• Be mindful of the impact of an 
established policy

• Policies can only be changed 
prospectively

• If you’re a public entity, don’t rely on $$ 
as an undue hardship – ever… 



Bareno v. San Diego Community College 
District (2017) 7 Cal.App.5th 546

The Facts… 

• Employee was off work for medical reasons.  Employee provided a 
doctor’s note for one workweek.  The employer provided CFRA
paperwork and treated the employee’s doctor’s note as sufficient. 

• At the end of the first week, the employee told her employer she 
needed more leave. When the employee remained off work and 
the employer did not receive a second doctor’s note, the employer 
terminated the employee for job abandonment.  

• Employee claimed to have e-mailed a second 
doctor’s note, but the employer never received it



Bareno (cont’d)

The Lawsuit… 

• Employee sued for violation of CFRA –
she alleged her termination was in 
retaliation for taking leave



Bareno (cont’d)

The Court’s Decision… Employer loses…

• The Court found that the employer had 
sufficient information to indicate that the 
employee was off work for medical reasons  

• In the circumstances, the employer should 
not have enforced its job abandonment 
policy 



Bareno (cont’d)

Lessons Learned… 

• Be wary of relying on job abandonment in 
a protected leave situation

• Develop a better record to show 
attempts to contact employee

• Factual discrepancies resolved in 
employee’s favor 



Featherstone v. Southern California 
Permanente Medical Group 
(2017) 10 Cal.App.5th 1150

The Facts…

• Employee suffered from sinusitis.  She took leave for 
surgery and then returned to full duty.  About 10 days 
later, she resigned, saying that she was going to do God’s 
work.  She then submitted written confirmation – by e-
mail – confirming her resignation  

• Shortly thereafter, the employee asked to rescind her 
resignation, stating that she was experiencing an adverse 
drug reaction and had been obtaining treatment

• The employer declined to rescind the resignation    



Featherstone (cont’d)

The Lawsuit… 

The employee sued for disability 
discrimination, failure to accommodate, 
and failure to engage in the interactive 
process under FEHA.  



Featherstone (cont’d)

The Court’s Ruling… Employer wins!

• The Court found that the failure to allow an 
employee to rescind a voluntary resignation 
is not adverse action  

• The employer did not have an obligation to 
provide any reasonable accommodation or 
engage in the interactive process, as it had 
no knowledge of any disability



Featherstone (cont’d)

Lessons Learned… 

• Timing of providing medical information

• Act quickly on resignations

• Require written confirmation

• Provide employer acceptance

• Start process to replace



Cornell v. Berkeley Tennis Club
2017 WL 6524707

The Facts…

• Employee is severely obese.  She works at the 
tennis club as a manager.  

• A new general manager made comments about her 
size and gave others preferential treatment.  

• After the employee filed a grievance, the general 
manager accused her of secretly trying to record a 
Board meeting. The employee was fired as a result.  



Cornell (cont’d)

The Lawsuit…

• The employee sued for disability 
discrimination and failure to 
accommodate under FEHA.  

• She claimed that her obesity was an 
actual disability under FEHA.



Cornell (cont’d)

The Outcome… 

• The trial court granted the employer 
summary judgment on all claims.  The Court 
of Appeal reversed in part.  For obesity to 
qualify as a disability, it must have a 
physiological cause.  Because the employer 
could not establish the absence of such a 
cause, it was not entitled to summary 
judgment on the discrimination theory 



Cornell (cont’d)

• For the employer to have an obligation to 
accommodate a claim based on actual 
disability, the employer must have 
knowledge of the physiological cause.  
Since the employer did not have that 
knowledge, the employee’s 
accommodation claim failed  



Cornell (cont’d)

Lessons Learned… 

• Ensure consistent treatment of all employees.  

• Note that a different result could have occurred 
had the employee pursued “perceived as” 
disability discrimination and failure to 
accommodate claims 

• Be mindful that protected classifications can 
always be added
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Tax Update 



Tax Cuts and Jobs Act: 
General  

• House and Senate versions reconciled and H.R. 
1 (commonly referred to as the Tax Cuts and 
Jobs Act) was passed on December 20, 2017.  

• Signed into law on December 22, 2017.  

• Generally effective for tax years beginning on or 
after January 1, 2018 (i.e., does not apply to 
2017 income tax returns).  

• Individual tax reforms generally set to expire 
December 31, 2025.

• Corporate tax reforms are permanent. 



Tax Cuts and Jobs Act: 
Overview 

• TCJA makes substantial changes to the Tax Code. 
• Big Picture

• Income and corporate tax rates lowered 
• Increase in standard deductions, itemized 

deductions are gutted:  
• Capping SALT deductions to $10,000
• Reduction of mortgage interest deductions 
• Miscellaneous deductions suspended 

• Income from pass-through entities subject to 20% 
deduction.

• Individual mandate penalty is $0 starting in 2019
• Focus on impact of TCJA on employee benefits. 



Tax Cuts and Jobs Act: 
Impact on Employee Benefits

• Withholding rules

• Wages exempt from levy

• Retirement plans  

• Fringe benefits 

• Credit for paid family and medical leave

• Employer deductions for fringe benefits

• Employee achievement awards  

• Settlement payments 



Tax Cuts and Jobs Act: 
Withholding Rules

• Notice 1036 includes the 2018 withholding tables.  
• Implement no later than February 15, 2018. 
• Continue using 2017 withholding tables until 2018 

withholding tables have been fully implemented.  
• Notice also includes figures for withholding allowances 

and is designed to work with existing W-4 forms.  

• Social Security, Medicare and FUTA withholding 
rates are unchanged. 

• Elimination of withholding exemptions; instead 
withholding allowances determined on the basis of 
various factors. 

• Will an updated W-4 form be necessary?   



Tax Cuts and Jobs Act: 
Levy Exemptions

• If personal exemption is $0 (2018 – 2025), 
weekly amount of wages exempt from levy 
is equal to: 

• Standard deduction + ($4,150 x 
dependents), divided by 

• 52 
• Inflation adjustment
• Written, verified statement required; 

Otherwise taxpayer deemed to be married 
filing separately with no dependents. 



Tax Cuts and Jobs Act: 
Retirement Plans

• Favorable tax treatment for “qualified 2016 
disaster distributions” up to $100,000: 

• Reduction of tax by including it over three 
years; 

• 10% early distribution penalty does not apply;  
• Ability to repay funds over three years to any 

plan in which individual is a beneficiary and 
that accepts rollovers; and

• Exempt from mandatory 20% withholding. 
• A “2016 disaster area” is any area with respect to 

which a major disaster was declared by the 
President in 2016. 



Tax Cuts and Jobs Act: 
Retirement Plans

• A “qualified 2016 disaster distribution” is any 
distribution: 

• From an eligible retirement plan (e.g., 401(a), 
403(b), governmental 457(b), IRA); 

• Made in 2017 or 2018; 
• To an individual whose principal home at any 

time in 2016 was in a 2016 disaster area; and 
• Who sustained economic loss.

• Plan amendments required 
• Generally, by last day of first plan year 

beginning on or after January 1, 2018. 
• Governmental plan: two additional years. 



Tax Cuts and Jobs Act: 
Retirement Plans

• Rollover period for “qualified plan loan offsets” 
extended. 

• From 60 days to tax return due date (including 
extensions) for year in which plan loan is 
treated as distributed from the plan 

• A “qualified plan loan offset” is a “plan loan offset 
amount” which is treated as distributed solely by 
reason of: (a) plan termination; or (b) severance 
from employment. 

• A “plan loan offset amount” is the amount by 
which plan benefit is reduced to repay plan loan.  



Tax Cuts and Jobs Act: 
Fringe Benefits 

• Exclusion for qualified bicycle commuting 
reimbursement suspended through 2025. 

• All other “qualified transportation fringe” 
benefit (e.g., parking, van pools, transit 
passes) exclusions continue to apply. 

• Maximum annual reimbursement was $240 

• Exclusion for qualified moving expense 
reimbursement suspended through 2025.

• Armed forces exception 
• Related moving expense deduction under IRC 

§217 is also suspended. 



Tax Cuts and Jobs Act: 
Paid Family and Medical Leave

• TCJA creates new credit for paid family and medical 
leave under IRC §45S.

• Can be used to offset AMT 
• Available only in 2018 and 2019

• Credit = “applicable %” of wages paid to “qualifying 
employees” during any period of family and medical 
leave. 

• Applicable % is 12.5% increased by 0.25 
percentage points (up to 25%) for each 
percentage point by which “rate of payment” 
for all employees exceeds 50%.   

• Credit cannot exceed amount employee would have 
earned if working during period of eligible leave. 



Tax Cuts and Jobs Act: 
Paid Family and Medical Leave

• Maximum of 12 weeks of paid leave subject to 
credit.

• Available only to an “eligible employer” with a 
written policy that:

• Provides at least 2 weeks of annual paid 
leave for employees.

• Requires “rate of payment” that is not less 
than 50% of wages normally paid to employee 
on leave.

• Additional requirements for “added employer”
• “Rate of payment” is equal to the percent of 

normal wages paid while on leave. 



Tax Cuts and Jobs Act: 
Paid Family and Medical Leave

• Employee must be a “qualifying 
employee”: 

• Employed for at least one year.
• In the preceding year, compensation 

did not exceed 60% of HCE limit.
• HCE limit for 2017 is $120,000
• Thus, 2018 compensation cap is 

$72,000.



Tax Cuts and Jobs Act:
Paid Family and Medical Leave

• “Family and medical leave” defined as leave taken for any of 
the following purposes: 

• Birth of child;  
• Placement of child (adoption or foster care); 
• Family members with serious health condition;  
• Employee’s own serious health condition; 
• Qualifying exigency due to family member on active duty 

in the Armed Forces; or  
• Care for a family member that is a veteran or active 

member of Armed Forces. 

• Other paid leave is not subject to credit. 

• Leave paid by a state or local government or paid leave 
required by state or local law is not taken into account.



Tax Cuts and Jobs Act:
Deductions for Fringe Benefits 

• Entertainment Deductions 
• No deduction even if directly related to or 

associated with the active conduct of trade or 
business.

• However, IRC §274(e) survived so deductions 
permitted for some expenses, for example: 

• Treated as compensation
• Primarily for benefit of employees
• For business meetings of employees, equity 

owners, agents or directors

• Deduction for 50% of the food and beverage expenses 
associated with operating trade or business survives.  



Tax Cuts and Jobs Act:
Deductions for Fringe Benefits 

• Applies 50% limit on deductions for meals 
provided at the convenience of employer through 
2025; deductions disallowed beginning in 2026. 

• No deduction for cost of providing qualified 
transportation fringe benefits (e.g., commuter 
highway vehicle transportation, transit passes or 
parking). 

• However, exclusion from employee wages 
continues with exception of bicycle 
commuting

• Review reimbursement plan/policies.



Tax Cuts and Jobs Act:
Employee Achievement Awards
• H.R. 1 clarifies that an employee achievement 

award does not include cash, cash equivalents, 
or nontangible personal property (e.g., vacations, 
meals, lodging, etc.). 

• However, employee may choose amongst 
pre-selected items approved by employer. 

• Therefore, these types of awards are not 
deductible to the employer and are taxable 
wages to employee.

• Considered codification of IRS proposed 
regulations issued in 1989.



Tax Cuts and Jobs Act:
Settlement Payments

• Generally, a settlement payment for a claim 
arising out of a business matter is 
deductible as a business expense. 

• However, under H.R. 1 business expense 
deduction is disallowed for: 

• Any settlement or payment related to 
sexual harassment or sexual abuse, if 
settlement or payment is subject to NDA; 
and

• Attorney’s fees related to the settlement 
or payment.



Flores v. San Gabriel 
What Now? 

• On 5/15/17, SCOTUS denies San Gabriel’s 
petition for review.

• Ninth Circuit’s 2016 decision in Flores is the 
law in California.

• Highlights of Flores: 
• Cash payments must be included in FLSA

“rate of pay.”
• If the 125 plan is not “bona fide,” the entire 

employer contribution is included. 
• “Willful” violation – three years back pay.  



Flores v. San Gabriel 
What Now? 

• Section 207(e)(4) excludes from the 
regular rate of pay:

“contributions irrevocably made by an employer 
to a trustee or third person pursuant to a bona 
fide plan for providing old-age, retirement, life, 
accident, or health insurance or similar benefits 
for employees.”



Flores v. San Gabriel 
What Now? 

• Eliminate cash-in-lieu.

• Lower cash-in-lieu amount so plan is bona fide.

• Negotiate benefits not part of overtime calculation (e.g., 
employer 401(a) contributions do not count).

• Do not offer choice between health coverage and deferred 
compensation (457(b) plan).

• Options requiring private letter ruling.
• Allocation between nontaxable benefits and 457(b) 

plans using objective criteria. 
• Allocation between directly paid nontaxable benefits 

(health, dental, vision) and reimbursed nontaxable 
benefits (HRA).  



SHORT BREAK



TUNE-UP
Personnel Files

What goes in? 

What stays out? 

What do you do
when someone 
asks for it?  



Content of Personnel Files
• Application/resume

• Job Description

• Offer of employment

• Employment Agreement (if any)

• Arbitration Agreement

• Confidentiality Agreement

• IRS Form W-4

• Signed acknowledgments 
(handbook and policies)

• Performance Evaluations

• Formal discipline

• Forms regarding employee benefits

• Emergency contact information

• Wage notice

• Awards/recognitions

• Completion of training 

• Notes on attendance or tardiness

• Departure documents

• Records of promotions or demotions

• Changes in pay (“pers’l action forms”)

• Wage attachment/garnishment notices

• Compensation/bonus award

• Commission structure/signed agmt

• Notice of Change in Relationship



What not to include

• Medical information

• Litigation documents

• EEOC or DFEH complaints

• I-9 documents

• Workers’ compensation documents

• Recruitment documents



Issue #1:  So what is “medical” 
anyway? 

• Doctor’s notes

• FMLA paperwork / certification form

• Documents pertaining to the interactive process

• Workers’ compensation paperwork

• Some insurance forms

• E-mails re: employee reporting illness

• Drug test results

Make sure supervisors don’t have any documents 
with medical information. 



Issue #2:  The Active Note-Taker

During an interview, the interviewer takes notes.  
Some handwritten notes on the resume say:  

• “has 2 kids” 
• “preg?” 
• “back issues”
• “WC?” 
• “52”
• “Possibly too fat to get up and down the stairs”



Issue #3:  Informal notes 
regarding performance

Informal supervisor or co-worker or HR 
notes that have not been given to the 
employee

• For safety officers, exclude from file
• For others, generally do not include
• BUT there are exceptions



Issue #4:  Information about 
other employees

Documents contain information about 
other employees

• Supervisor notes
• Benefit enrollment
• Training sessions
• Separation / COBRA notices



Issue #5 – Documents about 
workplace complaints

Complaints pursuant to the employer’s 
anti-harassment policy.  What do you do 
with those documents?  

• Complaint itself – investigation file
• Report can be privileged – investigation file
• Notices to employee – investigation file
• Any follow-up documentation/corrective 

action – personnel file



What does an employee have a 
right to obtain?   

• Employer’s legal obligations to provide 
copies

• Labor Code § 1198.5
• Labor Code § 432
• Labor Code § 226



Labor Code § 1198.5

• Section 1198.5 gives employees and 
former employees the right to inspect 
personnel records “related to the 
employee’s performance or to any 
grievance concerning the employee.”  



Labor Code § 432

• Section 432 gives employees the right to 
obtain a copy of anything they’ve signed



Labor Code § 226

• Section 226 gives employees the right to 
obtain copies of certain payroll records



Labor Code § 1198.5
How is request made?   

• Letter from attorney

• Formal written request by employee

• Off-hand comment to supervisor

• Verbal request

• E-mail



Labor Code § 1198.5
Employer Must Provide Form

• Employers must provide employees with a 
form to use to request their personnel file

 If employee makes a verbal 
request, employer must provide 
employee with the form.  

Employer can require a written 
request – but cannot insist on 
completion of the form.



You received a request –
now what?  

• Timeframe = 30 days (+ 5 days if agreed)

• Review the file

• Make sure content is appropriate

• Fix the file!  



What are the Limits?  
• Can redact names of 

non-supervisory employees

• No right to inspect or get copies if lawsuit filed

• No more than 50 requests by  
one representative in one month

• Not more than once per year for each 
employee

• Doesn’t apply if CBA provides access rights



Labor Code § 1198.5
Are there documents you can omit?

• Records relating to criminal investigation

• Letters of reference

• Ratings, reports, or records that were: 

• Obtained prior to the employee’s employment

• Prepared by examination committee members 

• Obtained in connection with a promotional 
exam



Labor Code § 1198.5
How do you respond?  

Employees/former employees have a right to inspect AND copy

• Current employee 
• Provide access during non-working hours
• Provide copy upon request

• Former employee
• Construe it as a request for copy
• If insists on inspection, provide access where employer stores records
• If terminated for certain reasons, can meet at alternate location

• Cost
• Can require employee/former employee to pay cost (per page fee)
• If request a mailed copy, can also require payment of mailing costs
• Advise former employee of cost prior to date for compliance 

Employee terminated for 
violation of law or for 
harassment or workplace 
violence



Labor Code § 1198.5 –
Impact of not complying

• Subjects you to…

• Court order
• Statutory penalty of $750
• Attorneys’ fees incurred in pursuing relief
• Criminal! 

Bottom line:  be sure to comply



Labor Code § 1198.5
Who else can see the file?  

• Supervisor can see the file

• Can be subpoenaed in litigation

• DFEH or EEOC can request it

• Workers’ Compensation attorneys



Labor Code § 226
What about the payroll file?  

• Example of documents typically included: 
• Timecards
• Paystubs
• Wage Garnishments
• Tax forms
• Notice of wage increases
• Bonus payments
• Commission payments



Labor Code § 226
Itemized Pay Statement

Labor Code section 226 requires an itemized statement 
showing:  

(1) gross wages earned 

(2) total hours worked by employee (non-exempt)

(3) piece rate information 

(4) all deductions

(5) net wages earned

(6) dates of the payroll period

(7) name of employee and last 4 digits of SSN or ID number 

(8) name/address of employer and 

(9) hourly rates in effect & number of hours worked at each



Labor Code § 226(b)
Request for Payroll Records

• “An employer that is required … to keep 
the information required by subdivision 
(a) shall afford current and former 
employees the right to inspect or copy 
records pertaining to their employment, 
upon reasonable request to the 
employer.”  



Labor Code § 226
Applicable to Public Entities? 

Generally no … 

“This section does not apply to any …  
governmental entity, except that the 
governmental entity shall use no more than 
the last four digits of the employee’s social 
security number or shall use an employee 
identification number other than the social 
security number on the itemized statement.”  
Labor Code § 226(i)



Labor Code § 226(b)
What documents do you provide?  

• Copy of itemized wage statements (paystubs)

• Time cards? Split of authority – no ct answer

• Provide pay stubs + wait for Labor Comm’r

• Provide pay stubs + ask for authority

• Provide pay stubs + time records



Labor Code § 226(b)
Logistics

• Deadline for response = 21 days
• Penalties for noncompliance

• Fine ($750)
• Court relief
• Attorneys’ fees
• Criminal penalties

• Right to inspect or copy
• Employee can be required to pay cost



Requests for Documents

• Keep on top of records

• Teach supervisors to document well

• Be responsive to requests

• If any questions, just ask…  



Tune-Up:
How to Handle Employee 
Speech in the Workplace 





Refresher: First Amendment

• Congress shall make no law respecting an 
establishment of religion, or prohibiting the free 
exercise thereof; or abridging the freedom of 
speech, or of the press; or the right of the 
people peaceably to assemble, and to petition 
the Government for a redress of grievances.

• Prohibits governmental entities from infringing 
on an individual’s right to free speech

• Means employers have great latitude to 
regulate employee speech in the workplace



Refresher: Cal. Labor Code

• No employer shall make, adopt, or enforce 
any rule, regulation, or policy forbidding or 
preventing employees from engaging or 
participating in politics or from becoming 
candidates for public office, or controlling or 
directing the political activities or affiliations 
of employees. (Lab. Code § 1102)

• May not prohibit or retaliate against 
whistleblower actions under Labor Code 
section 1102.5



Refresher: Public Employee Speech

• Pickering v. Bd. Of Educ. of Twp. High Sch. 
Dist. (1968) 391 U.S. 563.

• Pickering analysis requires courts to 
balance the interests of:

• 1) a public employee engaging as a 
citizen in speech or conduct about a 
matter of public concern, with 

• 2) the employer’s interest in promoting 
the efficiency of the public services it 
performs.



MYTH #1: Employees Have 
Constitutional Right to Talk Politics 
at Work
• WRONG! 1st Amendment prohibits 

government censorship of citizen speech, 
does not grant employees unregulated free 
speech rights in the workplace

• Exceptions: 
• State statutory protections for political 

activity;
• Employee rights to communicate about 

wages, hours, terms and conditions of 
employment



MYTH #2: Employees Have 
Constitutional Right to Display 
Pins, Buttons, Distribute Materials
• WRONG! 1st Amendment prohibits 

government censorship of citizen speech, 
does not grant employees unregulated 
free speech rights in the workplace

• Exceptions:
• Right to wear/display certain religious 

dress or symbols
• Labor union insignia/materials



Employer Interests In 
Regulating Employee Speech
• Maintaining discipline

• Promoting harmony, tolerance among 
co-workers

• Securing confidentiality

• Ensuring proper and efficient performance 
of public agency function

• Maintaining supervisor-employee 
relationships that call for personal loyalty 
and confidence



Employer Interests In 
Regulating Employee Speech

• Legally, employee speech on “political” 
issues can quickly become discussion of 
protected traits that ripen into 
harassment, discrimination, retaliation 
claims

• E.g., debate of candidate’s age as 
fitness for job interpreted as ageism; 
debate of immigration policies 
interpreted as racism; debate of 
#metoo interpreted as hostile, sexist



How should employers handle 
employee speech in the workplace?
• Adopt and communicate clear policies that focus on 

work activity, during working hours (Work is for work!) 
Examples:

• Prohibit use of work computers/devices for non-
work activity while at work, and prohibit disclosure 
of confidential information or the posting of such 
information online (including social media!)

• Prohibit use of employer trademarks, logos and 
other identifying materials

• Adopt neutral dress-code policies that prohibit 
buttons, pins, hats, and the like (*union exception)

• Non-solicitation policies (i.e., fundraising)

• Reiterate anti-bullying and harassment policies



How should employers handle 
employee speech in the workplace?

• Implement policies fairly and consistently, 
regardless of viewpoint or content (or 
subjective determination of offensiveness…)

• Remind employees of these policies, 
particularly during election years or other 
“hot-topic” moments

• Employees should expect that any 
information created, transmitted, 
downloaded, exchanged or discussed on 
SN/blogs  on employer equipment may 
potentially be accessed by employer and 
they do not have a reasonable expectation 
of privacy in such content



THE END
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Tune Up: What To 
Do About “Me Too” 



Harassment Prevention Policy
• Are you current (SB 396)? 

• Are needed languages covered (10%+)?

• How good is your training? 

• Is your complaint process
accessible and user-
friendly?

• Consistent/fair enforcement?



Complaint Process

• Several points of intake (include an 
outside option?)

• Intake conversations training

• Investigations



Post-Complaint Process

• Proportionate responses and corrective 
measures

• Follow up activities and support
• Apology (by harasser)
• Training (harasser/all)
• Restorative actions 

(victim)
• EAP resources (both) &

reconciliation where
appropriate (both)

• Follow up monitoring
(both/all)



Post-Complaint Process

Address retaliation quickly/harshly - will 
undermine everything else you're doing if 
you don't



Communication Skills Training

• Communications training - how to give 
clear direction & feedback; discussing 
hard topics; formal and informal

• Culture of communication –
“broadcasting” plus
consistent
feedback loop 



People Skills Training

• Implicit Bias Awareness
• “Privilege Walk” exercise

https://www.youtube.com/watch?v=hD5f8GuNuG
Q

• http://kirwaninstitute.osu.edu/research/understan
ding-implicit-bias/

• http://kirwaninstitute.osu.edu/chipping-away-at-
implicit-bias/

• Mentoring/Modeling
• Common courtesy applied equally
• Focus on competencies
• Back to basics

https://www.youtube.com/watch?v=hD5f8GuNuGQ
https://www.youtube.com/watch?v=hD5f8GuNuGQ
http://kirwaninstitute.osu.edu/research/understanding-implicit-bias/
http://kirwaninstitute.osu.edu/research/understanding-implicit-bias/


Set the Tone

• Model and demand a professional 
environment – lead by example

• No tolerance for bullying/disrespectful 
behavior

• Address the “small stuff” before it 
becomes “big stuff”
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Cases Specific to Public Agencies



City of San Jose v. Superior Court
(2017) 2 Cal.5th 608

• City received PRA request from citizen 
seeking electronic communications on 
private devices of mayor, councilmembers 
and employee regarding real estate deal

• City denied request arguing that it did not 
prepare, own, use, or retain 
communications

• Are electronic communications - emails, 
voicemails and texts - on private devices or 
servers subject to disclosure under the 
state’s 48-year-old Public Records Act?



City of San Jose v. Superior Court

• 4 part test to determine whether private 
communications were public records: 

• Is it a writing?
• With content related to the conduct of the 

public’s business? 
• Most important factor

• Was it prepared by, or
• Owned, used, or retained by any state or local 

agency?
• California Supreme Court held that 

communications relating to City business on 
private devices subject to disclosure under PRA



Santa Ana Police Off. Assn. v. 
City of Santa Ana

(2017) 13 Cal.App.5th 317
• Santa Ana PD initiated an internal affairs investigation into 2 

officers based on the officers conduct at marijuana dispensary 
when executing a search warrant

• A video recording of the officers made by dispensary owners 
without officers knowledge, was released to media by 
dispensary owners

• Officers argued that PD:

• Violated Invasion of Privacy Act by using video made at the 
marijuana dispensary as the basis for, and evidence in, 
internal affairs investigation.

• Violated POBRA by refusing to produce tape recordings, 
transcribed stenographer notes, and any reports or 
complaints made by the investigators or other persons, 
before interrogating the officers a second time



Santa Ana Police Off. Assn. v. 
City of Santa Ana

• Court held that officers did not state an Invasion of 
Privacy claim because officers did not have 
reasonable expectation of privacy in communications 
during raid in being watched, overheard or recorded

• Officers did state claim under POBRA – PD was 
required to produce tape recordings of initial 
interrogations, transcribed stenographer notes, and 
reports and complaints before officers interrogated 
second time

• Held that “discovery rights to reports and 
complaints are coextensive with discovery rights 
to tape recordings of interrogations, and tape 
recordings must be produced prior to any further 
investigation”



Morgado v. City and County 
of San Francisco

(2017) 13 Cal.App.5th 1
• Police Chief conducted an investigation into 

officer misconduct based on a citizen complaint
• After conducting an investigation, Police Chief 

(per the City’s Charter) filed complaint with 
Police Commission, which conducted a full 
evidentiary hearing and decided to terminate the 
officer’s employment

• Officer sued under POBRA arguing that City had 
failed to provide him with opportunity to appeal 
decision as required by POBRA

• POBRA requires that officers be allowed to 
appeal “punitive action”



Morgado v. City and County of 
San Francisco

• City argued officer was provided an appeal when 
the Police Chief filed a complaint with Police 
Commission which conducted a full evidentiary 
hearing

• Court held that City violated POBRA because 
even if Police Chief’s decision to file complaint 
with Police Commission was punitive action, the 
Police Commission’s decision to terminate his 
employment was also punitive action which 
required an appeal

• Officer was not provided the opportunity to 
appeal Police Commission’s decision which 
violated POBRA



DiCarlo v. County of Monterey
(2017) 12 Cal.App.5th 468

• County had an MOU with Sheriffs Association providing 
for longevity performance stipends to members that 
completed 20 years of service or received 
satisfactory/outstanding performance evaluation

• County did not report stipend to CalPERS and was not 
included in calculation of member retirement benefits

• Court held that as matter of law, stipends based on 
employee longevity and performance is properly 
excluded from CalPERS calculation of pension benefits

• Longevity performance stipends not included on the 
exclusive list of matters considered to be “special 
compensation”



Hartnett v. San Diego County Office of 
Education 2017 WL 6379442

• Hartnett was terminated in 2008, he appealed the decision 
which went through administrative review process of employer’s 
personnel commission and affirmed termination

• Hartnett challenged the fairness and legality of the commission’s 
findings based on grounds that commission failed to investigate 
the matter as required by Education Code section 45306

• Court found that employer had effectively completed its 
investigation obligations under Education Code section 45306 

• Commission had conducted a 4 day evidentiary hearing with 
right to present evidence, cross-examine witnesses, and 
argue position

• Commission had satisfied duty to investigate and determine 
truth of allegations against Hartnett through this hearing and 
no separate investigation was required



Moonin v. Tice
(9th Cir. 2017) 868 F.3d 853

• Email sent by supervisor to all K9 program officers 
announcing new policy that prohibited these 
employees from having any direct contact with any 
non-departmental and non-law enforcement entity or 
persons for the purpose of discussing the K9 Program

• Any violation of this policy was considered 
insubordination

• Court held that the order in the email prohibiting 
officers from having any direct contact with any non-
departmental and non-law enforcement person was an 
intrusion into officers First Amendment rights and that 
supervisor not entitled to qualified immunity



Moonin v. Tice
(9th Cir. 2017) 868 F.3d 853

• Court determined that policy was too broad:
• Restriction was too broad and covered speech 

outside of official job duties and touched on matters 
of public concern

• Restriction not limited to logistics of K9 Program or 
personnel disputes

• Government employer policy imposing prior restraints 
on their employees’ speech as citizens on matters of 
public concern must bear a “close and rational 
relationship” to employer’s legitimate interest



Brandon v. Maricopa County
(9th Cir. 2017) 849 F.3d 837

• Brandon worked as civil litigator in County’s office and was 
a direct employee of the County

• On a call with local newspaper, she said she believed that 
County had made an “overly generous” settlement officer to 
group of protestors to avoid embarrassment; comments 
printed by newspaper

• Brandon was then fired by County based on her 
“unprofessional conduct” as attorney representing the 
County by making such statements

• Court held that Brandon was not speaking as a private 
citizen, but as a lawyer representing the County when she 
made the comments to local paper

• Therefore, her statements were not protected by the First 
Amendment



PERB: City of Palo Alto v. PERB
(2016) 5 Cal.App.5th 1271

• City must meet and consult with union 
before placing binding interest arbitration 
repeal on the ballot

• Court agreed that City failed to “meet and 
consult” with the union, which is “very 
much like” the duty to meet and confer

• However, PERB exceeded its authority 
when it ordered City’s resolution void and 
therefore annulled PERB’s decision



PERB: IBEW Local 1245 v. City of 
Roseville (2016) 

PERB Dec. No. 2505-M
• Employers cannot impose changes on 

employee pension contributions different 
than those stated in its last, best and final 
offer

• PERB did not find that City bargained in 
bad faith as alleged by Union; however, 
City committed unilateral change by 
imposing terms that differed from the 
terms of the LBFO



PERB: AFSCME v. Anaheim Union 
High School District 

(2016) PERB Dec. No. 2504
• Offer to reduce the number of layoffs in 

exchange for financial concessions from the 
Union was not bad faith conditional 
bargaining

• AFSCME argued that the District unlawfully 
conditioned agreement and/or insisted to 
impasse on a non-mandatory subject

• PERB held the District’s offer was a good 
faith incentive to broker a deal



PERB: SEIU v. Fresno County 
Superior Court 

(2017) PERB Dec. No. 2517-C
• Employers may not prohibit employees from 

wearing union regalia at work or distributing 
union literature during non-work time

• PERB held that Court’s personnel rules 
interfered with employee and union 
protected rights

• Prohibition on distributing literature during 
work time is permissible, but “work time” 
does not include breaks or meal periods



New Legislation Specific to 
Public Agencies



AB 46– FAIR PAY ACT EXPANSION

RECALL: The “Fair Pay Act” 
extends equal pay protection for 
gender, race, and ethnicity 
based on “substantially similar” 
work

AB 46 expressly extends the 
wage discrimination prohibitions 
to public employers



AB 119 – UNION ACCESS TO NEW 
EMPLOYEE ORIENTATIONS

• Requires public agencies to give an employee’s 
exclusive rep. access to new employee orientations

• Opportunity to discuss the rights and obligations 
created by the contract and role of exclusive rep.

• 10 days advance notice to exclusive rep

• Union entitlement to personal contact info



SB 285 – Prohibition on Deterring or 
Discouraging Union Membership

• Prohibits public employers 
from deterring or 
discouraging public 
employees from becoming or 
remaining members of an 
employee organization

• PERB granted jurisdiction 
over violations



AB 1455 – CPRA exemption for 
public employer labor negotiations

• Extends exemptions under the CA Public 
Records Act to local agency records 
related to collective bargaining under the 
MMBA (Gov Code § 6254(p)(2)) if reveal 
deliberative process, recommendations, 
strategy, etc.

• Response to Orange County

case requiring disclosure of 

such records 



AB 459 – Limits on Disclosure 
of Body Camera Videos
• Specifies that CA Public Records
Act does not require disclosure of video or 
audio recording created during the 
commission or investigation of certain crimes 
that depicts the face, intimate body part, or 
voice of the victim (Gov Code § 6254.4.5)
• BUT, agency must justify withholding of 

recording
• Authorizes victim who is a subject of such a 

recording to inspect the recording and to 
obtain a copy of the recording



Tune Up: CalPERS



New CalPERS Legislation 

• AB 1487: limited-term appointments

• AB 1309: retired annuitant appointments

• SB 525: misreported service for 
CalSTRS-eligible employee 



AB 1487 – LIMITATIONS ON LIMITED-TERM 
APPOINTMENTS

• Section 20480 added to PERL.

• Provides that an out-of-class appointment cannot 
exceed 960 hours in a fiscal year.

• Defines “out-of-class appointment” to mean a 
limited-term appointment to an upgraded position 
or higher classification that is vacant.

• Does not apply if filling in for employee on leave.

• Employers must track hours and report them to 
CalPERS within 30 days after the end of the 
fiscal year.



AB 1487- LIMITATIONS ON LIMITED-TERM 
APPOINTMENTS

• Imposes penalties for noncompliance
• 3 times the total contributions that would 

have been paid for the difference between 
the out-of-class compensation (a) and the 
regular compensation (b). 

• Example: if (a) is $2,500 and (b) is $2,000, and 
total contribution rate is 35%, the penalty is 3 x 
(35% x 500) = $525

• Bill effective January 1, 2018

• Examine the entire Fiscal year 17/18, and determine 
how to handle this first year. 

• Expect challenges on the basis that it exceeds 
CalPERS’ authority.



AB 1309 – Retired Annuitant 
Reporting

• Amends Section 21220.
• Gives CalPERS the authority to impose 

penalties on contracting agencies that fail to 
comply with reporting obligations regarding 
retired annuitant appointments.

• Failure to enroll within 30 days after 
effective date of hire.

• Failure to report pay rate and hours 
worked within 30 days following the last 
day of the pay period worked.

• Fee of $200 per month, per retired member.



SB 525 – Misreported Service

• Section 20309.7 added to PERL. 
• Allows an active member employed by a school 

district on or before December 31, 2017 in a 
position that is CalSTRS-eligible but whose 
service was misreported to CalPERS to: 

• Retain membership in CalPERS unless 
otherwise excluded; or 

• Make an irrevocable election to have all 
service in that position reported to CalSTRS.  

• The member must submit “Retirement 
System Election for Misreported Service”.

• Due no later than June 30, 2018.  



Vested Rights Doctrine –
Is it Evolving?  

• Marin Assn. of Public Employees v. MCERA 
(8/17/16)

• Anti-spiking changes adopted by retirement 
board pursuant to AB 197 restricting 
compensation earnable for legacy members.

• Cal Fire Local 2881 v. CalPERS (12/30/16)
• PEPRA elimination of “airtime” for classic 

members.
• Alameda County Dep. Sheriffs v. ACERA (1/8/18) 

• Retirement board’s removal of leave cash-
outs, on-call, standby and similar pay from 
compensation earnable under the CERL.



Hiring Retired Annuitants –
Key Compliance Areas 

• Bona Fide Separation 

• If retired annuitant has not reached “normal 
retirement age” must wait 60 days before beginning 
employment and no advance agreement. 

• Volunteer Appointments 

• A retired annuitant cannot volunteer, with no pay or 
limited pay, in a position that is normally filled by a 
paid employee. 

• Limited exception for a position created to be filled 
only by volunteers. 



Hiring Retired Annuitants –
Key Compliance Areas 

• Single Appointment Rule 

• Is limitation of Section 21221(h) applied on a 
per vacancy or per position basis? 

• Termination date requirement

• Active Recruitment Requirements 

• Section 21221(h) requires appointment to be 
made “during recruitment to a permanent 
appointment”.  





Thank you for 
attending.
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